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I. OBIIIAAA XAPAKTEPUCTUKA PABOTbBI

AKTYaJIbHOCTh TE€Mbl JAHUCCEPTAIIMOHHOIO MccienoBanusi. [IpaBo Ha xunuie,
SBISSICH  OAHUM W3 COLMAIbHO-DKOHOMHYECKMX IIPAB YEJIOBEKAa, 3aKPEIUICHO B
MEKIyHApPOIHBIX JOTOBOpPaX, YYaCTHUKOM KOTOpBIX sBisieTca U Poccuiickas denepanus,
B YAaCTHOCTH, B TIOJOXKEHUsX BceoOmieil nekmapanuyd MpaB 4YeloOBEKa, NPUHATOM
[enepansHoii Accambneeit OOH,

Konctutynumeit  Poccuiickoit  ®enepauun  (manee — Konctutynus  PO)
MPOBO3IJIAIIEHO PABO KAXKI0ro rpaxkaaHruna Ha xuiuie (cT. 40). Hukto He MOXeT ObITh
IIPOU3BOJIBHO JIUIIEH 3TOI0 KOHCTUTYLHMOHHOI'O IPaBa, OCHOBHBIE IIPUHIIUIIBI KOTOPOIO
onpeneneHsl B XKununiHoMm konaekce Poccuiickoit denepanuu (nanee — KK PD).

[Ipomecchl  peopMHupoBaHUST  POCCUMCKOTO  TOCyJapcTBa W OOIIECTBa,
COMPOBOXK/IAIONINECS HapacTaHHUEM KPU3UCHBIX TEHJCHIIMM B KOHOMHYECKOU cdepe,
pasButue Poccun Kak J€MOKpaTHYECKOro IMPaBOBOTO TrocCyAapcTBa OOYCIaBIMBAIOT
0Cco0YyI0 3HAaUYMMOCTh BOMIPOCOB OOECTICUCHUS TPAXKJIaH >KUIIBIMUA MMOMEIICHUSIMHU, a TaKkKe
MPEKPAILECHHS )KWIHIIHBIX TPABOOTHOIICHUH.

[IpenocTaBieHue rpakjaHaM CIy>KEOHBIX JKWJIBIX MOMEILEHUN B MEPBYIO OYEpPEIb
HaIpaBJICHO Ha YJIOBJIETBOPEHHE KUJIMIIHBIX TOTPEOHOCTEM Tpa)<aaH, CBA3AHHBIX C
OCYILIECTBJICHUEM UMM TPYAOBOM  JESITEIBLHOCTH, TMPOXOXKACHUS CIYKObl JIMOO
HaxO0KIEHUA Ha rocy1apCTBEHHOM JIOJI>KHOCTH Poccuiickoi denepanuu,
TOCYJapCTBEHHOM JOKHOCTH cyObekTa Poccuiickoit denepanuu uim Ha BBIOOPHOM
JOJDKHOCTH. B TaHHOM CBSI3M aKTyaJlbHBIM MPEICTABISETCS UCCIEIOBAaHNE 0COOCHHOCTEN
MIPABOBOTO PEKUMa CITYKEOHBIX JKHIIBIX TTOMEIICHUH CIeIMATU3UPOBAHHOTO KUJIUIIHOTO
¢dboHma, BBISBICHWE KOTOPBIX IMO3BOJUT YCTAHOBUTH OCHOBAHHWS BO3HUKHOBEHHS TpaBa
MOJIb30BAHUS CITYKEOHBIM >KWJIBIM MOMEIICHUEM, a TaKKEe CYI[HOCTHBIE XapaKTEPUCTUKHU
JTAHHOTO TpaBa.

B Hacrosiee BpemMs peanqM3yroTcs 3a7add, CBsS3aHHBIE C OOecredeHueM
CITY>K€OHBIMH >KWJIBIMUA TMOMEIICHUSIMU TpakJaH, MOCTaBJICHHBIE TOCYJIaPCTBOM B paMKax

COOTBETCTBYIOIIMX MporpamMMm. Tak, omHOW u3 3amad moanporpammbl «OOecrieueHne

! Beceobmas nexnapanys mnpas yenoseka (mpuasaTa Ienepansnoii Accam6ieeii OOH 10 mexabps 1948 r.) // Poccuiickas rasera,
05.04.1995, Ne 67.
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peanm3anuyu TOCyIapCTBEHHOW mporpammbl Poccuiickoit ®Depepanuu  «ObecrneueHue
OOIIIECTBEHHOTO TIOpSAJIKA W TPOTHUBOACHCTBHE TPECTYMHOCTH» TOCYAapCTBEHHOU
nporpammbl  Poccuiickoit @enepanun  «ObecniedyeHre OOIIECTBEHHOTO TMOpsiAKa U
MIPOTUBOJICHCTBHUE MPECTYIMHOCT» SIBJSETCS oOecreueHrne 0JIaroyCTpOCHHBIMU KUJIBIMU
MIOMEILIECHUSIMU COTPYIHUKOB OpPraHoOB BHYTpeHHUX nen Poccuiickoin @eaepaiuu, a Takxke
pEIICHNE JKUIUIIHBIX BOMPOCOB CEMEW JIUIl, MOTHOMNX MPU HCIOJHEHUH CIYKEOHBIX
00s13aHHOCTEH, CPOK peanm3anuu KOoTopoi obOo3HadeH mepwop 1 smBaps 2013 1. — 31
nexabps 2020 r. (B oauH dTamn)?,

B nocneanue roasl rocyaapcTBO B JHIE (PeaepaibHBIX OPTaHOB HUCIIOJHUTEIBHON
BJIACTU AKTHUBHO peanu3yeT (PYHKIUKA 10 HOPMATHUBHO-TIPABOBOMY PETYJIUPOBAHUIO
OTHOIIIEHUH B cepe oOecrieyeHus TpaXkaaH CIIyKEOHBIMU KUIIBIMU TTOMEIICHUSIMH, O YeM
CBUJICTEJILCTBYET PsiJl BHECEHHBIX U3MEHEHUN B HOPMATHMBHBIC MPABOBBIC AKThI, a TAKKE
pa3paboTka HOBBIX IPOEKTOB AaKTOB, PETYJIUPYIOIIUX OpraHU3aluio paboThl IO
MPEAOCTABICHUIO CIY>KEOHBIX JKUJIBIX TIOMENIEHUM, a TakKe MOPSAOK 3aKIIOYCHUS
JIOTOBOPOB HaiiMa CIIy’KeGHOTO KUIOTO MOMEICHHS .

HexBaTka WMEIOIMMXCS CIIY)KEOHBIX JKUJIBIX TOMEIIEHUN, a TakKe OFOKETHBIX
ACCUTHOBAHMM MO pacxojlaM Ha CTPOUTEILCTBO CIY>KEOHOro >KWibsi B Poccuiickoii
denepanuu’ 00yCIOBIMBAIOT HEOOXOMMMOCTh PACCMOTPEHHS BOIPOCOB, CBA3AHHBIX C

OIIpCACIICHUCM HOPMBbI npeaoCTaBJICHUA cny>1<e6Horo ZKHNJIO0ro ITOMCIIICHUS,

2 Tloctanopnenue Ipasutensctea P® ot 15.04.2014 Ne 345 «O6 yTBEp:KIEHUH rOCYyAapCcTBEHHOM mporpamMmel Poccuiickoii
Oeneparmun «O0ecrieueHre OOIMIECTBEHHOTO IMOPSIKA W MPOTHBOACHCTBHE IMpecTymHOCTH» // CoOpaHHe 3aKOHOAATEIILCTBA
P®, 05.05.2014, Ne 18 (uacts V), ct. 2188.

3 Cwm. manp.: IIpoexT npukaza MUHHCTEPCTBA CBA3M M MAaCCOBBIX KOMMYyHHKaLuil Poccuiickoii ®enepamnuu ot 7 centadps 2018
r. «O BHeceHMM HW3MEHEHHUS B TNpHKa3 MUHHCTEpCTBAa CBSA3M M MAacCOBBIX KOMMYHHMKanuii Poccuiickoit ®denepamum ot
10.07.2014 Ne 198 «O npeaocTaBIeHUH CITY>KEOHBIX KHIIBIX TOMEIEHNH B MUHUCTEPCTBE CBSA3H M MaCCOBBIX KOMMYHHKAITHI
Poccuiickoit @enepanuny; [IpoekT nmpukaza MUHUCTEPCTBA HAYKHW W BhICHIEro oOpasoBanus Poccuiickoit @enepanuu ot 27
ot 2018 r. «O BKIIOYCHHWW KHWIBIX TOMEIICHWHA S>KWIMIIHOTO (oHma Poccuiickorr ®denmepanuu, 3aKperUIeHHBIX 3a
MuUHHCTEPCTBOM HayKu M BhICIIero oOpaszoBanust Poccuiickoii denepanun, TeppUTOPHAIBHBIME OpraHaMu MHHHCTEPCTBA
HAyKH W BbICIIEro oOpa3oBaHus Poccuiickoit denepanyy v OpraHA3alUsIMH, OJBEIOMCTBEHHBIMH MUHUCTEPCTBY HAYKH U
BhICIIEr0 oOpasoBaHusa Poccuiickoii ®dexepanyy, Ha IpaBe ONEPAaTHBHOTO YIPABICHUS W XO3JHCTBEHHOTO BEICHUS, B
CHCIHATM3UPOBAHHBIN KHUIUINHBIA (DOHI C OTHECEHHEM TaKHX MOMEIICHUA K ONPENCICHHOMY BUAY KIJIBIX OMEIICHHHA
CHCIHATH3UPOBAHHOTO KIJIUITHOTO (POHA, a TAK)KE UCKITFOYCHUH JKMIIBIX TTOMEIICHUH U3 CIIEIUATN3UPOBAHHOTO JKIIIUIITHOTO
(oHma, TPENOCTABICHWH CIIY)KEOHBIX OJKIJIBIX IOMEIIEHHH B IEHTPAJbHOM amnmapaTe W TEepPPUTOPHANBHBIX OpraHax
MunncrepcTBa HayKH U BhIcero oOpasoBanus Poccuiickoit @enepariini, IpegoCTaBICHUH CITYy>KEOHBIX JKMIBIX ITOMEICHUN
WIM KWIBIX TIOMEIIEHHA B OOIIEKHUTHUSIX B OPraHW3aNUAX, ITOJBEIOMCTBEHHBIX MMHHCTEPCTBY HAYKH W BBICIIETO
obpazoBanms Poccuiickoit depepannny; [Ipoekt nmpukaza MUC Poccun ot 6 despans 2019 r. «O6 yrBepkaenun [lonoxxeHus
0 TIPEIOCTABIICHUH CITY>KEOHBIX KIIIBIX IMOMEIICHUN W JKIIBIX TIOMEIIEHHH B OOMEKUTISX (eaepaTbHBIM TOoCyIapCTBEHHBIM
TPOKIAHCKUM CIIyXamuM H paboTHukaM MuHuctepcerBa Poccuiickoit @eneparnuu 1O JienaM TpakIaHCKOH OOOpOHBI,
YpEe3BBIYANHBIM CUTYAIMsIM U JIUKBUAALWHU MOCICACTBUN CTUXUUHBIX OenctBuit» u Ap. // denepanbHbBI mopTan MPOEKTOB
HOPMAaTUBHBIX IPABOBBIX aKTOB.

4 Bakmouenne Komurera 1o obopore ot 07.10.2013 Ne 68/1 «ITo mnpoexry Denepanbuoro 3akoHa Ne 348499-6 «O
(dhenepansHOM OropkeTe Ha 2014 rox u Ha maHoBbIi nieproa 2015 n 2016 rogosy // CIIC KoncymnbranT Ilmroc.
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BO3HMKHOBEHHUEM W TPEKpAICHUEM IpaBa MOJIb30BAHUS CIY)KEOHBIM JKMIbEM, a TaKKe
BBICEJICHHEM TPXKIAH W3 CIY)KEOHBIX JKUJIBIX IMOMEIIEHUN CIEeIHATIN3UPOBAHHOTO
KUIMIIHOTO (OHAA, C Y4yeToM oOecredeHusl OajaHca KOHCTHTYIHMOHHBIX II€HHOCTEH,
MyOJTUYHBIX M YaCTHBIX HHTEPECOB.

Bo3nukaromume  mpobenbl B mpouecce  peopMUPOBaHHS  KUIHMIIHOIO
3aKOHOJATEIbCTBA, KOTOPOE HAYAJIOCh B epuo, npeaumectByronuii pacnagy CCCP, u 1o
CUX TIOp €IlIEe HE 3aBEpUICHO, MNPEIONPEACISIOT 3HAYUMOCTh HWHJWBUAYAJIBHOTO
PEeryJIupOBaHMs >KHIIMIIHBIX OTHOIIEHUN B HaIlEH CTpaHe, MO3BOJISIS PellaTh KUJIHUIIHbIE
npoOJieMbl TPaXKJaH C YYETOM I[E€PCOHAJBHBIX KadyeCTB JIMI[, Y4YacCTBYIOUIUX B JTUX
OTHOIIEHUSX, XapaKTepa BO3HUKAIOIINX OTHOIIICHUH.

[TockonbKy B TMpoIleccCe peryaupoBaHUs S>KWIMIIHBIX OTHOIIEHWH Bce Ooliee
BO3pACTAa€T VJACJIbHBIM BEC COIMAIBHOTO, OCOOEHHOE MECTO B HWHAWUBUYATHLHOM
PEryJIUPOBAHUY KUJIHUIIHBIX OTHOIIEHUN OTBOJIUTCS UHAMBUIYATLHOMY aKTy YKUJIUIIHBIX
OpraHoB 00 OTHECEHHH KUJIOTO MOMEIICHUSI K YUCIY CIYXEOHBIX U O MPETOCTABICHUU
CITY>K€OHOT0 KHUJIOTO TMOMEIICHUS] KOHKPETHBIM JIMIIAM C YYE€TOM HX HYXKJIaeMOCTH B
TaKOM >KUJIbE, a TAKXK€ WHJMBHUIYATHHOMY CYJA€OHOMY PEIICHHUIO U COOTBETCTBYIOIIUM
TIO3UIIMSIM CYIOB TIO0 YKUJIMIIHBIM JICIIaM.

OO011ee YMCI0 PACCMOTPEHHBIX KUJHUIIHBIX CHOPOB CyJlaMH OOIIEH FOPUCIUKITUU
MJIAHOMEPHO pacTeT Mo Bced Poccuu, mpu 3TOM 3HAYUTEIBHOE KOJUYECTBO JENI B
MPaKTUKE CYJ0B OOIIEH OPUCAUKIIMU COCTABJISIIOT Jieja MO CIopaM O BBICEJICHUHM W3
KUJIBIX TIOMEIIEHUH, KOTOPhIE UMEIOT 0CO00€ COolMaIbHOE 3HAYCHHE IS oOIIecTBa. Tak,
B 2014 rony cymamm oOmiei ropucaukiuu paccMotpeHo 1 388 rpaxmaHckux men o
BBICEJICHUH W3 KIJIBIX TOMEIIEHUN CIEIUaTu3UPOBAHHOTO KHIUIHOTO (GoHma, B 2015
roay — 1849 nen, B 2016 rony — 3 224 nena, B 2017 — 4 204 nena, B 2018 — 4 003 nena.
BwMmecTte ¢ Tem, B XKUIMIIHOM 3aKOHOIATENbCTBE Poccuiickont denepauni HE PACKPBITO
MOHSTHE «BBICEJICHUSI W3 JKWJIOTO TOMEIIEHUS», YTO TMPENATCTBYET OOBEKTUBHOMY
MMOHUMAHUIO €T0 MPABOBOM MPUPO/IBI.

B 2019 roay B anemnsiiMOHHOW MHCTAaHIIMU MOCKOBCKOTO TOPOJICKOTO CyJla BCEro
paccmotpeno 4 052 (B 2018 romy — 4 014; B 2017 roxy — 3 953; B 2016 roxy — 3 093)

rpaxagaHCKuX acja Ha MNpeAMCET 3aKOHHOCTH H 00OCHOBAaHHOCTH BBIHECCHHBIX II0 HHUM



6

CyIeOHBIX pelIeHni pailoHHBIX CyIOB, U3 KOTOphIX 167 (B 2018 romy — 130; B 2017 roxy —
103; B 2016 rogy — 102) pemieHuii cygoB NMEepBOM MHCTAHIIMU MO JejdaM O BBICEJICHUU
IPU3HAHbl HE3aKOHHBIMM, B TOM 4YHCJIE IO AaNEUBILMOHHBIM IIPEJACTaBICHUSAM
IIPOKYPOPOB, B CBA3H C YEM, OTMEHEHBI UJIM H3MEHEHBI .

BhIen3nokeHHOe CBUJIETEIBCTBYET O TOM, YTO HCKH O BBICEJICHUM TpaKIaH M3
KUJIBIX TIOMEIIECHHWM, B XOAE PAacCCMOTPEHMsS KOTOPBIX, B TOM YHUCJE, HUCCIEAYIOTCS
BOIIPOCHl BO3HHMKHOBEHMS M NPEKpPAlICHHWs Y OTBETYMKOB IIpaBa IOJIb30BAHUSA
CIIy’>K€OHBIMM KUJIBIMU MOMEILEHUSIMH, B CyJax SIBJSIOTCS OJHUMH U3 MHOTOYMCIIECHHBIX
BUJIOB OOpalieHuil opraHu3alMid 3a 3allUTON HapyLIEHHBIX IpaB, YHUCIO KOTOPBIX
IIOCTOSIHHO ~ YBEJIMYMBAETCs, a cynaeOHas TMpakTUKa TPUMEHEHUS  KUJIMIIHOTO
3aKOHOAATENbCTBA B PA3PELICHUH CIHOPOB O BBICEIIGHUU U3 CIIY)KEOHBIX JKUJIBIX
NOMEIICHU HEAOCTaTOYHO CPOpMUpOBaHA, 4YTO TpeOyeT NOJApOOHOro aHaiu3a u
0000111eH!s] TPUHATHIX CYACOHBIX aKTOB JJIs1 00€CIIeUeHHs MPUHIUIIA €AMHCTBA CYAeOHOM
IIPAKTUKH U IPABONIPUMEHEHUS.

B cpaBHenunm c¢ nonoxenusmu OKwmmboro komekca PCOCP, Hopwmbl
nerictBytomiero KK P® B cdepe mpaBoBOro perynvpoBaHusi OTHOIIEHUH, CBSI3aHHBIX C
M0JIb30BAaHUEM U MPEKPAILEHUEM IIpaBa MOJIb30BAHUS CITY>KEOHBIM >KHIIBIM MOMEILIEHUEM,
a TaKXe BbBICEJICHUEM U3 CIIY)KEOHBIX JKWJIBIX MOMELIEHUN NpeTepresu CylleCTBEHHbIE
u3MeHeHMs. Tak, COKpaTUJICs MepeYeHb KaTerOpyil ML, HE MOJIEKAIINX BhICEICHUIO 0€3
NPEAOCTABIEHUS JAPYTUX >KWIBIX IMOMEIIEHUM. Takoe HOBOBBEIECHHE ITPEICTABISECTCS
HEJIOTUYHBIM C IIO3ULMU KPUTEPUEB, MNPEABABIAEMBIX K COLHMAIBHOMY TIOCYAApCTBY,
KakoBbIM sBisieTcss  Poccuiickas ®Depeparusi, 4TOo 00YyCJIaBIMBAaeT HEOOXOJAUMOCTh
UCCIIEIOBaHMsI 0O0CHOBAaHHOCTHU JAHHOTO COKpAIICHHUS.

OTnenpbHOrO BHUMaHHUS TpeOyeT HCCIEIOBaHHE BOIPOCa O BO3MOXHOCTH
IIPUMEHEHUSI CPOKOB MCKOBOM TaBHOCTH IO CIIOpaM O NPEKPALIEHUH MPaBa MOJb30BAHUS
HaHUMATENsl CIYy)KeOHbIM JKUJIBIM TOMEIIEHUEM, BBICEICHUU, IOCKOJIbKY HCTEUCHHE
JAHHOTO CPOKa SIBJIIETCSI CAMOCTOSITEIbHBIM OCHOBAaHUEM JJIA OTKa3a B UCKE, a cyaeOHas

IPaKTUKa B PELICHUU JAHHOTO BOMPOCa NPOAOKAET ObITh MPOTUBOPEUUBOM.

> OduupnanbHas craTucTUuecKas MHGOPMALKs MPOKYpaTyphl . MockBbl «CBeleH s O TPaXIaHCKUX JENaX, PACCMOTPEHHBIX
aneJusIUOHHOM MHCTaHITME MOCKOBCKOTO TOPOJICKOTO CyJa C y4aCTHEM MTPOKYpOpay.
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Cyne6Hoe peieHne 00 0TKa3e B TAKOM HCKE, B CIIy4ae YCTAHOBJICHHS 3HAUUMBIX I10
Jery 00CTOSATENbCTB, CBUIETEIBCTBYIOUIUX O HEBO3MOKHOCTH BBICEJICHHUSI HAHUMATENS U
YJICHOB €r0 CEMbHM W3 CIIY>)KEOHOT0 >KHIJIOTO MOMelIeHus: 0e3 MpeaoCTaBlIeHUsl IPYroro
KHUJIOTO TIOMEIIEHUS, SIBISIETCS OCHOBAHHUEM JUIsi OECCPOYHOTO MOJIb30BAHUS CIYKEOHBIM
KUJIBIM TIOMEIICHMEM U OTPAaHUYMBAETCS JIUIIb MOMEHTOM MPEAOCTaBICHUS IPYroro
KUJIIbSL.

AKTYyanpHOCTh TEOPETHYECKOTO M MPAKTHYECKOrO0 HWCCIEAOBAHUS OCHOBAaHUMN
BO3HMKHOBEHUS, MOJb30BAHMS U MPEKPAILEHUS TIPaBa MOJIb30BAHUS CIIYKEOHBIM KHIIbEM,
TaKOro MPaBOBOrO IMOCJEICTBHS MPEKPAIICHUS MPaBa MOJb30BAHUS CIY>KEOHBIM KUJIBIM
IOMEILEHUEM, KaK BBICEJICHHE, NPEIONpPEAEsieTcs HEOOXOAMMOCThIO HX HAyYHOTO
OCMBICIICHHSA, @ TaK e pa3padOTKM M MPUHATHS HU3MEHEHUH U JIONOJHEHWH B
HOPMATHUBHBIE MTPABOBBIE AKTHI, PETYIUPYIOLINE KUIHUIIHBIE TPABOOTHOILICHHUS.

Crenenbp Hay4YHOHl pa3padOTAHHOCTH TeMbl. AHaIM3y MPOOJEM MPABOBOTO
peryaupoBaHusl BO3HUKHOBEHMS, MOJb30BaHUS W NPEKpallleHHs] MpaBa IOJIb30BAHMS
CIIy€OHBIM >KUJIBIM TOMEIIEHUuEM, TnocBsueHsl Tpyabsl: M.W. bparunckoro, B.B.
Burpsuckoro, b.M. I'onrano, II.H. /Istnosa, I11.B. Kpamennnaukosa, B.H. JIutoBkuHa,
A.IL. Cepreesa, E.A. Cyxanosa, IO.K. Toncroro n nqpyrux.

Oco0eHHOCTH BO3HMKHOBEHMSI, MOJIb30BAaHUS U MPEKpAIICHUs MpaBa MOJIb30BaHUS
CITy>K€OHBIM JKWJIBIM MOMeIeHreM ucciienoBanbl B padortax [LI1. BacunbeBa «lIpaBoBoe
peryaupoBaHie OTHOLWIEHUH MO MPEJOCTABICHHUIO U MOJIb30BAHUIO CITYKEOHBIMU JKUITBIMU
MOMELICHUSIMU TI0 KUJUIIHOMY 3akoHojatenbctBy P®» (bemropon, 2006), H.B.
HynaroBoit «IIpexpaiieHue KuIMIHbIX paBooTHOIIEHUW» (MockBa - Uensiounck, 2015).

[Tpo6GieMbl TPaBOBOTO PEryJIUPOBAHUS BBICEICHUS KaK MOCIEACTBUS MPEKpaleHUs
IpaBa IMOJIb30BAHUS CITY’KEOHBIM >KUJIBIM MOMEIIEHHUEM OCBEIICHbI B TUCCEPTALMOHHBIX
uccienopanusix M.B. HMBanuyk «IIpaBo Ha ciyxkeOHOe xuinoe nomMemnieHue» (XapbKos,
1982), JI.M. [MTuenunmeBoit «PopMbl peann3aiuy MpaBa Ha KUIKIIE MPaXxIaH, YBOJCHHBIX
c BoeHHOM ciyxObl, B Poccuiickoit ®deneparun» (Mockpa, 1999), N.JI. YUepkamunHoi
«IIpobyieMbl CyneOHOW 3alUThl KOHCTUTYIIMOHHOIO TIpaBa Ha SKUJIUIIE Tpak]aH
Poccutiickoit @eneparun» (Mocksa,2004), F0.0. I'aBpunoBoii «IIpaBa BoeHHOCTYKAIITHX,

IPOXOJSIIMX BOCHHYIO CIYKOy IO KOHTPAaKTy, Ha CIIYXEOHBbIE XUJIble MOMEIICHUS
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(Mocksa, 2005), JLIO. Pam3aeBoil «OcCHOBaHMS M MOPSJOK BBICEIEHUS TPaXAaH W3
KUJIBIX TIOMEIICHUM [0 HOBOMY KUJHUITHOMY 3akoHojaTenscTBy» (Caparos, 2007),
C.A. PybGanoBa «JloroBop HaiiMa CIIy)KEOHOTO J>KHIJIOTO IOMEUICHUSI C Y4YacTHEM
noJipa3iesieHuil OpraHOB BHYTPEHHHUX Jel U uxX coTpyaHukony (Cankr-IletepOypr, 2007),
E.A. IunyHoBoil «CKWIMIIHOE NPABOOTHOLIEHHWE [0 HAMy CHEHUAIU3UPOBAHHOIO
xuioro momemeHus» (Mocksa, 2008), 3.B. I'ypbanoBoit «JloroBop HaiimMa KHIIOTO
MOMEIICHHS CIeHAIM3UPOBaHHOTO KuHimHOro Gouga» (Mocksa, 2009), HaydHOM
tpyne J.B. Kapnyxuna u B.A. CMupHoBa «BbIceneHne rpakaH U3 KUIbIX TOMEIICHUI
(Kopoues, 2012).

[IpuMeHeHne O KWIMIIHOTO 3aKOHOAATENIbCTBA B IIPABOBOM  PETYJIHMPOBAHUU
CHEIHUAIM3UPOBAHHOTO >KUJIUIIHOTO (POHJA, B OCOOCHHOCTH, HOpSAAKA MPEAOCTaBICHMUS
CITYE€OHBIX >KHJIBIX MTOMEIICHH, a TaK)K€ TaKOTO MPABOBOTrO MOCIEICTBHS MPEKpaICHUS
IpaBa IOJb30BaHUS CIY)KEOHBIM JKUJIBIM TIOMEUICHHEM, KaK BBICEJICHUE, BBISIBUIIO
MHOTOYHMCJIEHHBIE CITIOPHBIE BOIIPOCHI, KOTOpHBIE 3a nepuoy aeiicteust XKK PO Gonee 15 net
TaK 1 HE HallUTM CBOETO pa3pelleHUsI.

CrnoxxuBIIasicss mpaBoBasi HEONPENEIEHHOCTh IIPU YCTAHOBIECHHWHM IPaBOBOM
IpPUPOABI MPaBa IMOJb30BAHUS CIIY>)KEOHBIM KUJIBIM IMOMEIIEHUEM, MPABOBOTO PEXUMA
JAHHOT'O BHUJIA JKUJIBIX TOMELEHUH CHEeIMaTu3UPOBAHHOTO KWIMIIHOTO (OH/IA, & TAKKE B
pEelIeHuH BOMpPOCa O BBICEJIEHUH TPAXKIAaH M3 CIIY)KEOHOrO KWibs, MPEANoJaraeT
BO3MOYKHOCTh U HEOOXOJMMOCTbH NaJbHEHIINX IAUCCEPTALMOHHBIX U MOHOTpadUUECKHX
WCCJIEIOBAHUM TAHHOM Cephl KUIHUIIHBIX TPABOOTHOIICHUH.

Heab auccepTallMOHHOIO HCCJEIOBAHMS 3aKIIOYaeTcss B pa3paboTke U
00OCHOBaHMM UMBUJIMCTHYECKOTO TMPEJCTaBICHUS O [PaBOBOM  PEryJIUPOBaAHUU
OTHOIIIEHWH HaliMa CIY)KEOHBIX JKWIBIX TTOMEIICHUH, BBIABICHUH CYIIHOCTHBIX
XapaKTEPUCTUK TMpaBa IMOJIb30BAHUS CIY>KEOHBIM >KUJIBIM IOMEIICHUEM, YCTAaHOBJICHHUU
OCHOBHBIX IMPHU3HAKOB MPABOBOIO PEKMMa CIYKEOHBIX JKUIJIBIX TOMEIICHUN, a TaKXkKe B
bopMyIMpPOBAHUH TIPEITIOKEHUI, HAMPABIIEHHBIX HA COBEPIICHCTBOBAHUE JIEHCTBYIOLIETO
3aKOHOJIaTE€NbCTBA, B TOM YHUCIJE, KAacaroUIerocs BOMPOCOB BBICEJICHUS M3 CIIYXKEOHOTO
YKUJIOTO MIOMELIEHUS.

I[JISI €€ TOCTHIKCHUS IIOCTABJICHBI CICAYIOINHNE 3a1avuM.
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— OMPENENUTh CYIITHOCTHBIC XapaKTEPUCTUKH CITYKEOHOTO KHUJIOTO TTOMEIICHHS KaK
00BEKTa OTHOLIEHHI HAlIMA,

— copMynHpoBaTh MOHATHE MIPABOBOTO PEKUMA CITYKEOHOTO KUIOr0 MOMEIICHHUS
U YCTAaHOBUTH €r0 OCHOBHBIE MPU3HAKY;

— YCTaHOBUTbH KJIACCU(PUKALMIO CITYKEOHBIX JKHIIBIX TOMEIICHUI;

— BBISIBUTH OCOOCHHOCTH TIPAaBOBOTO PETYJIMPOBAHWS BO3HUKHOBEHHUS TpaBa
MIOJIB30BAHUS CITY)KEOHBIM JKUIBIM IIOMEIIIEHUEM;

— OINpPEJENNUTh CYIIHOCTHBIE XapaKTEPUCTUKHU IpaBa HAHUMATENsS CIYXKEOHOTro
YKUJIOTO MOMEILIEHHS], a TAaKXKE€ OJIHOTO M3 MPAaBOMOYHUM, BXOJAIIMUX B €r0 COCTaB — IpaBa
MOJIb30BAHUS CITYKEOHBIM JKUJIBIM OMEIIEHUEM;

— ONPENIETUTh B paMKaxX MPaBOBOT'O PEryJIUPOBaHUS OTHOIICHUN HaliMa CITyKEOHBIX
YKUJIBIX TIOMEIIEHUI 00beM MpaB U 00SI3aHHOCTEW CTOPOH COOTBETCTBYIOIIETO JOTOBOPA;

— HCCIEeNOBaTh OCOOCHHOCTHU BBICENICHUSI TPaXKIaH W3 CIYXKEOHOrO >KUIbI C
IPEIOCTABIECHUEM APYTOTr0O KUJIOTO MOMEUIEHUS;

— KOHKPETHU3UPOBATh OCOOEHHOCTH BBICEJICHUS TPaXJaH U3 CIY>KEOHOTO MKUJIOro
MOMEIICHUsT 03 TPEJOCTABICHHUS JPYroro KWJIOTO TIOMEIICHHS TI0 Pa3Iu4YHbIM
OCHOBaHUsM, nipenycMoTpeHHbIM KK PD;

— YCTAQaHOBUTh OCOOEHHOCTH TPUMEHEHHS CpPOKOB HCKOBOM JIaBHOCTH K
TpEOOBAHUSIM O BBICEJICHUH U3 CITY>KEOHOTO KUJIOTO TOMEIICHUS;

— BBIpa0OTaTh TEOPETHUUYECKU OOOCHOBAHHBIE W MPUTOJHBIC JJISi MPAKTUYECKOTO
MPUMEHEHUSI PEKOMEH/IAlINK 110 COBEPIICHCTBOBAHUIO 3aKOHOIATEIIBHOTO PETYJIUPOBAHUS
OTHOIIICHUH, CBSI3aHHBIX C PEryJMPOBAHUEM OTHOIICHUN HailMa CIIyKEOHBIX KHUJIbIX
ITOMEILICHUU.

O0beKTOM HCCIeIOBAaHUSA SIBISIIOTCS YPEryJIUPOBAHHBIE HOPMAMH TPaXXIAHCKOTO
¥ OKWIMIIHOTO TMpaBa OOIIECTBEHHBIC OTHOIICHUS, CBS3aHHBIE C BO3HUKHOBEHUEM,
MOJIb30BAaHUEM W  TPEKpalieHueM TpaBa IOJIb30BAHUS  CIY>KEOHBIMU  KUJIBIMU
MOMEIIEHUSIMH, a TAKXKE C BBICEJICHUEM U3 CIIYKEOHBIX JKUJIBIX TTOMEIICHUH.

IlpeameTomM mcC/IeIOBAHUA BBICTYNA€T COBOKYMHOCTH HOPM JEHUCTBYIOIIETO
rPaXJIaHCKOTO M JKWJIMIIHOIO 3aKOHOJIATENbCTBA, OMPEACNISIONIMX IPABOBOM PEXKUM

CJIY)KC6HBIX KHNJIIBIX HOMeﬂ_IeHI/Iﬁ, OCHOBAaHHs BO3HUMKHOBCHHUIA, IOPSAAOK IIOJIB30BAHHA U
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MPaBOBBIC IOCJICACTBUS TPEKPAIICHHs] TpaBa TOJb30BAHMS CIIY)KCOHBIM  KUJIBIM
MOMEIIEHUEM, COOTBETCTBYIOIIME TEOPETUUECKUE TTOJIOKEHUS U PABONPUMEHUTEIIbHAS (B
TOM YHCJIe cyieOHas) MpaKTHUKa.

MeTo0/IOTHYEeCKYI0  OCHOBY  MCCJEJ0BAHUSI  COCTABJISIIOT  BCEOOIIHIA
(mnasiekThueckuit), oOlieHay4dHble (OMUcaHue, CpaBHCHHUE, aHAIM3 U CHHTE3, JASTYKIIHS,
o0o0menune, kiaaccuukanus) W YacTHOHAY4YHbIE (MCTOPUKO-TIPABOBOH, (HhopMaiIbHO-
IOpUJIMYECKUN, CPaBHUTEIBHO-TIPABOBOM, METOJ] MPABOBOTO MOJEIUPOBAHUSA, METO]]
aHaJu3a JIOKYMEHTOB) METO/Ibl HAYYHOTO TTO3HAHUSI.

Teopernueckyrd OCHOBY HCCJIEIOBAHUSA COCTABWIM TPYIbl YUYECHBIX-IIPABOBEOB,
CIICIIMAIIMCTOB IO BOIIPOCAM T'PAKAAHCKOTO U >KWJIMIITHOTO MpaBa;

B.K. Awngpeea, C.H. bparycs, M.U. bparunckoro, IL.II. BacuibeBa, B.B.
Butpsinckoro, E.A. I'myxoBa, b.M. T'onrano, /[.Il. T'opneesa, B.Il. I'pubGanosa, I1.H.
Hatnoa, B.C. Ema, B.B. EpmoBa, A.O. HWuamakoso#i, J.B. Kapnyxuna, M.A.
Kupwmosor, A.B. KwuceneBa, I1.B. Kpamenunnukoa, O.A. KpacaBumkoBa, E.C.
Kprokosou, B.B. Kynakosa, C.W1. Jlanakosa, T.H. Jlechnuenko, B.H. JIutoBkuna, U.b.
MaptkoBuya, A.A. MoxoBa, N.A. Hecmesnosoii, C.B. Hukomtokuna, B.®. Macnosa,
JLM. ITuenunuesoi, M.H. PaxBanosoi, B.Jl. Pyzanosoii, I1.1. Cenyruna, A.I1. Cepreesa,
C.A. Comsankoa, C.1. Cycnosoii, E.A. CyxanoBa, I0.K. Toncroro, E.H. Tpodumosa,
N.A. ®apmiatoBa, A.M. ®@enpamana, C.B. [llanxaesa, N.JI. Uepkammuoii, B.®. Yurup,
['.®. lepmieneBuya, M.E. Durensmana u ap.

HopmaTtuBHy0 oCHOBY mucciaeaoBanuil cocrasunu Konctutynusa Poccuiickon
deneparuu, BeeoOmas aeknapanus npaB 4enoBeka, ['paxknanckuil kojekc Poccuiickoit
Oenepanyu, Kunmumaeiii koaekce Poccuiickoit @enepanuu, denepaibHblii 3aKOH OT 29
nekabps 2004 r. Ne 189-d3 «O BBenenun B aericteue XKunumiHoro kojaekca Poccuiickoi
Oenepaunny», DenepanbHbii 3akoH oT 27 wMag 1998 1. No76-®3  «O craryce
BOCHHOCITY)KAIlIMX» W WHBIE (enepanbHble 3aKOHBI, TMOCTAHOBJICHUS W PACTIOPSIKEHUS
[IpaButensctBa P®, HOpMaTHBHBIE MpaBOBble aKThl  (elepalbHBIX  OPraHoB
WCIIOJTHUTELHON BlacTH, CyOBeKkTOB Poccuiickoit deneparnuu, MYyHUIIUTATBHBIX
oOpa3oBaHMii B acmeKTax IMPaBOBBIX OCHOBAaHWW BO3HUKHOBEHUS W HOPHIAYECKHUX

HOCJICIICTBI/Iﬁ IMPEKpaIICHUA ITpaBa IIOJIb30BAHUA CJ'Iy}K€6HI>IM KHJIBIM ITOMCIIICHHUECM.
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OMIMPUYECKYI0 0a3y uccjie0BaHusA 00pa30BaIl pe3yIbTaThl aHAIN3a CyIeOHOMN
NpaKTUKHU: TMOcTaHOBIeHU u onpenenenuil Koncturyumonnoro Cyna Poccuiickoi
®enepauuu  (11), nocranoBnenudt, onpenenenuit BepxoBHoro Cyma Poccuiickoi
Oepneparuun (14), o0030poB cyaeOHoit mpaktuku BepxoBHoro Cyna Poccuiickoii
®denepanuu, Briciero ApoutpakHoro Cyma Poccuiickoit ®deneparnuu (4), cyaeOHBIX
aKTOB CyJIOB OOILIEH IOPUCAUKIMU — MOCKOBCKOTO FOPOJCKOr0 CyJa U palOHHBIX CYJOB
r. MOCKBBI O CIIOpaM O BBICETICHUU TPAXKIAaH M3 CIY>KEOHBIX >KHJIBIX MOMEIICHHHA 3a
nepuoa 2011 — 2019 r. r. (28), a Takke JUYHBIA OMBIT COMCKATEIISI, MPUOOPETCHHBIN B
NEPHUOJI OCYIIECTBICHUS TPYAOBOM AEATEIBHOCTH MO 00ECNEYEHUIO YUacTHs MPOKypopa B
IpaKIaHCKOM TIpolecce B UepTaHOBCKOM pailOHHOM cyjae I'. MockBbl U MOCKOBCKOM
TOpPOJICKOM CYZE.

HayuyHasi HOBM3Ha JMCCEPTAIMOHHOIO MCCJIEOBAHMSA 3aKII0YAETCS B TOM, UYTO B
pe3ysbTaTe M3y4YEHUs MPABOBOIO  PETyJIHPOBAHUS  OTHOIIEHUM, CBSI3aHHBIX C
BO3HUKHOBEHHEM, TOJb30BAHUEM U TMPEKpalIeHUEM IpaBa IMOJIb30BaHUS CIIYKEOHBIM
KUJIBIM TIOMEIIIeHHEM C(OpMYTUpPOBaHbEI M OOOCHOBAaHBl TEOPETUUYECKHUE TMOJIOXKECHUS,
packphIBaromue CrenuuKy MpaBOBOTO PEryJUPOBAHUS TOJIb30BAHUSL CIYKEOHBIM
YKUJTBIM TTOMEIIEHUEM, TIPABOBOTO PEKUMA CITY>KEOHBIX KUJIBIX MOMEIIEHUH, 0COOEHHOCTU
BO3HMKHOBEHUS U TIPEKPAIICHHs MpaBa MOJb30BAHUS CIIYKEOHBIM KUJIBIM MMOMEIICHUEM;
YCTAHOBJICHbl ~CYIIHOCTHBIC TMPHU3HAKKM TpaBa TOJIb30BAHUS CIIYKEOHBIM  SKUJIBIM
MOMEIIEHUEM, BBISIBJICHBI OCOOCHHOCTHM MPABOBOM  MPUPOJLI  BBICEJICHUS U
CHUCTEMaTU3HPOBAHBI OCHOBAHUS I NMPUMEHEHHUSI JAHHOTO MPaBOBOIO MOCJIEACTBUS B
Clly4ae MpeKpalleHus MpaBa Mojib30BaHUS CIYKEOHBIM JKUIBIM TOMEILEHUEM.

IHon0keHus1, BLIHOCUMbIE HA 3ALIUTY:

1. BbIABI€HO, YTO B COOTBETCTBMM C HAy4YHO OOOCHOBAHHOW KOHIICTITUEH
WHTETPATUBHOTO TMPABOIMOHMMAHUS TMPABOBOE PETYJIUPOBAHHWE OTHOIICHWI Haiima
CITYEOHBIX JKUJIBIX MOMENICHUN OCHOBBIBACTCS HA MPUHIUIAX U HOPMAaX KUJIMIIHOTO
npaBa, COJAEpXKAIIMXCA B €IMHOM MHOTOYpOBHEBOM cucTeMe (OpM HAIMOHAIBHOTO U
MEXIYHApPOJIHOIO KUJIMIIHOTO MpaBa, peain3yeMbix B Poccun.

2. YCTaHOBJIEHO, 4YTO CIYXeOHOE€ IJKWIOE TMOMEMICHHE KaK  OOBEKT

paccCMaTpuBaCMbIX OTHOILIICHUM HMEET CHCI_II/IEUIBHBII‘/’I HpaBOBOﬁ PECXKHUM, IIOCKOJIBKY B
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OTIIMYME OT OOILEro pexkuMma paclpoCTpaHseT CBOE ACWCTBUE HA OINPEAENECHHBIA KpyT
pabOTHUKOB, OOJAMAIONIMX OTPAaHUYCHHBIM OOBEMOM TpaB B CBSI3U C OCOOBIM
(GyHKIHMOHATIBHBIM Ha3HAYEHHEM CIY)KEOHBIX KWJbIX momemieHuid. [log mpaBoBbIM
PEXKUMOM  CIYKEOHOTO MKWJIOrO0 MOMEIICHHSI MPEMIOKEHO IOHUMATh COBOKYIHOCTH
MIPABOBBIX CPEJICTB, OMPEACIAIONINX HCKIIOYUTEIbHBIA XapaKTep Ha3HAUYEHUs, MOpsIKa
MPEIOCTABIICHUS U MPEKPAIICHUS MPaBa MOIb30BaAHUS CITYKEOHBIM JKUJIBIM TTOMEIICHUEM,
HaNpaBJIEHHBIX Ha CO3/1aHHE 0COOOTO MPaBOBOTO W HMHIWBUIYaJbHOTO PETYIMPOBAHUS
OTHOIIEHUH 10 MOJIH30BAHUIO CITY>KEOHBIM KHIJIBIM TOMEIIICHUEM.

3. IlpencraBinena kiaccupuUKalus CIYKEOHBIX >KHJIBIX MOMEIICHUN, UCXOAl W3
pPa3IMuYHBIX KJIACCU(UKALMOHHBIX KPUTEPUEB, B 3aBUCHUMOCTH OT: BHJA KHIJIOTO
MOMEIICHHUST KaKk OOBEKTa >KWIHMIIHBIX TpaB — JKWJIOW JOM M OTHeNbHas KBapTHUPA;
LEJIEBOr0 HA3HAYEHUS CIYKEOHOTO KWJIOrO IOMELIEHUsT — MPeNoCTaBiIsieMoe i
MPOKMBAHUS B CBS3M C BBINOJIHEHUEM TPaKIaHAMU TPYAOBBIX WM  CIYKEOHBIX
00s13aHHOCTE W MPEAOCTaBIIAEMOE [UJIsl MPOKUBAaHUS B CBA3M C HAa3HAUCHUEM Ha
rOCyJapCTBEHHYIO JOJDKHOCTh, C H30paHMEM Ha BBIOOPHBIE [OJKHOCTH; OCHOBaHUMU
NOJIb30BAaHUSI  CIYXKEOHBIM  KWJIbBIM  TIOMELIEHHMEM —  IOJIb30BaHHE  KOTOPHIM
OCYLIECTBJISIETCSI HAa OCHOBAHMM JIEWCTBYIOIIETO JOTOBOpAa HailMa W MOJb30BaHUE
KOTOPBIM OCYILIECTBIIIETCSI HA OCHOBAaHMU PEUIEHUS CyJa 0 IPEIOCTaBIEHUS JIPYroro
YKUJIOTO TIOMEIIEHUS.

4. JlokazaHo, YTO MpaBO HAHMUMATENS MO JOTOBOPY HaiiMa CIIy)KEOHOTO MKHUJIOro
NIOMEIICHNS SBJISETCS OTPAHWYEHHBIM BEIIHBIM IIPAaBOM, B COCTaB KOTOPOTO BXOMST
paBOMOYMSl BJAQJCHMS, IMOJb30BAHUS U PACIOPSDKEHMS, pealn3yeMble JAeHCTBUSMU
HEIOCPEICTBEHHO YIIPAaBOMOUYEHHOT'O JINLIA B OTHOILIEHUH UHAUBUIYAJIBHO-ONPEIEIEHHON
BEIIN — OTAEIBbHOM KBAPTUPBI WJIK KHJIOTO AOMa, 00Ja1aromue abCOIOTHBIM XapaKTepoM
3alIUThl, @ TAKXE B HCKIKOYUTEIBbHOM, yKa3anHOM B 4. 2 cT. 102 XK P®, ciyuae
CBOMCTBOM CJIEJOBaHMUSI.

5. Jlokazana HEOOXOAMMOCTh B IEJSAX peaIu3alud COIUATbHON (QYHKIIUU
rocyiapcTBa pacIlMpeHusl MEepeyuHs JIMI, ¢ y4eToM OajlaHca Y4acTHOrO M IMyOJUYHOrO
MHTepeca Mpu 00ECIeUeHNU TPaXKIaH CIIY:KEOHBIMU KHUJIBIMU TOMEIICHUSIMH, BBICEJICHUE

KOTOPBIX HC AOIIYCKACTCA oe3 NpeaAOCTaBJICHUA APYIroro KMWjaoro rmoMecuiCHus, B KOTOprﬁ
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CeMyeT BKIIOUYUTH JIMI], OCBOOOXICHHBIX OT JOHKHOCTH, B CBSI3M C KOTOPOW MM OBLIO
MPEAOCTABICHO >XUJIOE TMOMEIICHUE, HO HE MPEKPATUBIIMX TPYIAOBBIX OTHOLICHUU C
OpraHu3aluei, TPeJOCTABUBILCH 3TO MOMEIICHUE, & TaKXE JIMI, YBOJCHHBIX B CBS3M C
JUKBUJALUUECH MPEANpUsITUS, YUPEKICHUS, OpraHu3aluu, JUO0 MO0 COKPAIICHHUIO
YUCJICHHOCTH WJIU ITaTa paOOTHUKOB.

6. OG0CHOBaHO, YTO MPHU MEPEX0Je HAHUMATENS CITYKEOHOTO JKHIIOTO TTOMEIICHUS
Ha JPYTrYyI0 JOJKHOCTh B TOM K€ OpraHu3ainuu (CTPYKTYpPHOM MOApPA3JEICHUN) WIH
BEJIOMCTBE, TPYJIOBasl WU CIy)KCOHasi JEATEIIbHOCTh B KOTOPBIX, SBHJIACH OCHOBAaHHEM
JUISL TIPEIOCTABJICHUS CITY>KEOHOTO YKUJIOTO TTOMEIIEHHUS, TTPABO MOJIb30BAHUS CITYKEOHBIM
YKUJIBIM MOMEIICHUEM, MPEIOCTABICHHBIM PAHEE, COXPAHSIETCS TAKKE B TOM Cllydae, eciiv
3aMEIIeHHEe HOBOM JIOJDKHOCTHM HE TMPEAyCMaTpUBaeT MPEIOCTaBICHUE CIIYy>KEOHOTO
YKUJIOTO TIOMEIIEHUsI, TOCKOJIbKY B JAHHOM CJIy4ae TPYJIOBOW JOTOBOP MO CMBICIY CT.
72.1 TK P® u corinacHo NOJIOKEHUAM CHEIUATbHBIX 3aKOHOB, HE IPEKPALIAETCA.

7. ApPryMEHTHpPOBAHO, YTO B OTJIMYUE OT BBICEJICHUS U3 KUJIOTO TOMEIIEHUS,
3aHUMAeMOro MO JOTOBOPY COLMAIIBHOTO HaliMa MO OCHOBAaHUIO, MPEITYCMOTPEHHOMY CT.
90 JKK P®, B cBsSI3u ¢ HEBHECEHHEM HaHMMAaTelIeM Oosiee 6 MeCAIEB IUIATHI 3a KHIOE
MOMEIIEHUE U KOMMYHAJIbHbIC YCIIYTH, BBICEJICHUE U3 CIY>KEOHOTO KUJIOTO MOMEIICHUS
M0 yKa3aHHOMY OCHOBaHMIO C yd4eToM mnoJsiokeHud cT. cT. 83, 103 XK P® B ux
B3aMMOCBSI3M  JIOJDKHO — OCYILECTBIISTHCS 0€3 MPEeNOCTaBICHUS JIPYTOro  >KUJIOTrO
MOMEIIECHHUS.

8. OmpeneneHno, 4yto s oOpalieHUss ¢ HWCKOM O BBICEJICHUM TpPaXKIaH W3
CITY>K€OHOT0 YKMJIOT0 TTOMEIIEHHUS B IEJISX 3alllUThl HAPYIIEHHOTO CYyOBEKTUBHOIO TIpaBa B
cly4yae HaJIW4YMsl Yy HAaHUMATENsl MPABOBBIX OCHOBAHWM [Jii BCEJIEHUS, KOTOPBIMHU
BBICTYIIA€T OpJIep Ha 3aHATHE CIY)KEOHOTO JKHJIOTO TIOMEIICHHWS B CIydae ero
npefoctaBiaeHus a0 1 mapra 2005 1., WiId JIOrOBOp HaWMa CIIyKEOHOTO >KUJIOTO
MOMEIICHHST TIOJICKUT TPUMEHEHHUIO OOIMMiA TpexXJeTHU Ccpok naBHocTu. [lpum
OTCYTCTBMH YKa3aHHBIX IPABOBBIX OCHOBaHUM mo cMmbicay crated 304 u 208 'K PO,
CPOKHU MCKOBOU JTaBHOCTH NMMPUMEHEHUIO HE MO/IJIeHKAaT.

B nensix coBepilieHCTBOBAHUS UCCIEYEMbIX TPABOOTHOIIEHUI BHECTHU CJICIYIOIINE

HN3MCHCHUA U AOIIOJIHCHHUA B COACPIKAHNC HOPM KUJIUIIHOI'O 3aKOHOAATCIbCTBA!
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1. Onupasce Ha nonoxxenue 4. 1 ct. 104 KK Poccuiickoit @enepanunu, u3I0KUTH II.
5 TlpaBui OTHECEHHSI KIJIBIX MTOMEIMICHUN K CHEIUATN3NPOBAHHOMY KUJIHUIITHOMY (OHITY
Y TUIIOBBIX IOTOBOPOB HaliMa CIENUaTU3UPOBAHHBIX JKUJIBIX MOMEIICHUH, YTBEPKICHHBIX
[Tocranosnenuem IlpaButensctBa PD or 26 smsaps 2006 r. Ne 425 B cnemyromeit
penakuuu: «K cuyorceOHbIM dHCUNbIM NOMEUEHUAM OMHOCAMCA OMOelbHble K8apmupbl U
JHcuILIe O0May.

2. Jlomomauth cT. 101 XK P® wacteio 4 B ciemyromed pemakiuu: «B ciyuae
npuobpemerus HaHumamenem UMY YIeHAMU e20 CceMblU 6 COOCMBEHHOCMb JHCUT020
nomeweHus 8  COOMBEmMCcmeyloujeM  HACEeNeHHOM  NYHKme,  002080p  HauMd
CNEYUATUZUPOBAHHO20 — JHCUNI020 NOMEUWeHUsi CUUMAemcs pacmopeHymviM CcO OHsl
B03HUKHOBEHUS MAKO20 NPAsa, eciu UHOe He NPedyCMOMPEeHO PedepailbHbIM 3AKOHOM)Y.

3. U3menuts 4. 3 c1. 104 KK P®, 3aMeHUB «y60abHEHUE CO CYIHCOBL ABTIAECMCS
OCHOBAHUEM NPEeKPAWeHUss 002080pa HAUMA CIAYHCEOHO20 IHCULO20 NOMeujeHus» Ha
«VBOJIbHEHUE CO CYHCObl ABNAEMCA OCHOBAHUEM PACMOPHCEHUs. 002080pa  HAUMA
CIYHCEOHO20 HCUN020 NOMEWCHUSL).

Teopernueckasi 3HAUMMOCTB TTOJIOKEHUI U BBIBOJIOB TUCCEPTALIMM ONPEIAEIACTCA
TE€M, 4YTO OHHM pa3BUBAIOT M JIOMOJIHSIOT TEOPUI0 POCCUIICKOTO TPaKJAHCKOIO U
KUJIMIIHOTO TIpaBa B cdepe MPaBOBOTO PETYIMPOBAHUS OTHOIICHUN HalMa CITyKEOHBIX
YKUJIBIX MMOMEIIECHUH, TPaXKIaHCKO-TIPABOBYIO TEOPHUIO 00 OrpaHUYEHHBIX BEIIHBIX MTpaBax
B YaCTH OTHECEHHUS K TAaKOBBIM IpaB IMOJIb30BAHUS HAHUMATEJNSI U YJICHOB €ro CEeMbH,
Y4YE€HUE O IpaBe Ha KWIMUIIE, MPEKPALICHUH JaHHOTO IpaBa, a TaKKe O CPOKaX MCKOBOMU
JABHOCTH.

IIpakTHyeckasi 3HAYUMOCTb PE3YJbTATOB UCCIEAOBAHUS COCTOUT B BO3MOKHOCTH
WCIIOJIb30BAHUSI BBIBOJOB U PEKOMEHJAIMK B JalbHEWIIEd HaydHOU pa3paboTke
UCCIIEyeMON TeMbI, B MPABONPUMEHUTEIBLHON NESITEILHOCTH CYJIOB MPU PACCMOTPEHUU
TPaXIAaHCKUX CIIOPOB, a TaKXE€ B KAueCTBE TEOPETUYECKOW OCHOBBI IS

COBCPUHICHCTBOBAHHA 3aKOHOAATCIILCTBA.

® Tlocranoenenue Ilpasurenscrea P® or 26.01.2006 Ne 42 (pen. or 18.07.2016) «O6 yreepkaeHun IlpaBui oTHeCEHUs
JKMJIOTO TIOMELICHUs] K CHELUaIM3HMPOBAaHHOMY SKWIIMIIHOMY ()OHAY M THIOBBIX JOTOBOPOB HaiiMa CHEIHaIM3UPOBAHHBIX
JKHITBIX omemeHnin» // Codpanne 3akonomarenscTea PD. 06.02.2006. Ne 6. Cr. 697.
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AnpoOanusi pe3yibTaTOB HccjeqoBanus. Jluccepraius BhIIOJHEHa Ha Kadenpe
rpaxxgaHckoro mnpaBa PI'BOY BO «Poccuiickuii rocy1apCTBEHHBI YHHBEPCHTET
IPAaBOCYIUS», TI€ MPOBOAWINCH €€ PELEH3UPOBAHUE U OOCYKICHHE.

OCHOBHBIE TIOJIOKEHHUSI M BBIBOJBI TUCCEPTALMOHHON PabOTHI OmyOInKoBaHbl B 11
HAYYHBIX CTaThsX, 4 U3 KOTOPHIX OMyOJIMKOBaHbI B BEIYIINUX PELEH3UPYEMBIX KypHAIax U
W3IaHUAX, [EpEYEHb KOTOPBIX YTBEPKIACH BBICIIEH aTTECTAalMOHHOM KOMHUCCHEW IIpU
MuHucTepcTBE HayKu U BbIciiero oopa3zoBanus Poccuiickoit deneparum.

Teopernyeckne M NPAKTUYECKUE IIOJOKEHUS AUCCEPTALMOHHOIO MCCIIECIOBAHUS
HallUId CBOE OTPAXEHUWE B HAYUYHBIX NyOJIMKALMSIX aBTOpa; AKTUBHO NPUMEHSUIUCH B
IPAaKTUYECKOM  JESATEIIBHOCTH 10  OTHPABJICHUID NPABOCYAUs, a Takxke IpHU
OCYIIECTBJIEHUU IMPOKYPOPCKOTO Haazopa 3a cobmoaeHueM Kouctutynuu Poccuiickoit
Penepau ¥ WCIIOJHEHHEM 3aKOHOB, JACHCTBYIOIIMX Ha Tepputopuu Poccuiickoi
®denepanuy MyTeM BHECEHHS MEp MTPOKYPOPCKOr0 pearupoBaHUs B BUJE ANEIUIAUOHHBIX
NPEACTABICHUN U MPOEKTOB KAaCCALMOHHBIX MPEACTaBICHUI Ha pEUIEHUs CyIOB OOIen
IOPUCAUKIINN, a TAKXKE MPEIbSIBICHUS UCKOB O BbicelieHUU B mopsiake cr. 45 I'TIK PO B
MHTEpECaX TIpaxJaH, HeomnpeneneHHoro kpyra Jymy u  Poccuiickon ®enepanuu;
UCIOJIB30BAUCH Npu 00yueHun ctygeHToB @I'bOY BO «Poccuiickuil rocynapcTBeHHBIN
YHUBEPCUTET NPABOCYIHs», MYyHULMNAIbHBIX ciayxamumx B Lleatpe «BIIT'Y»
Kpacnoropckoro ¢unuana PAHXul'C; B xoae BBICTYIUIEHHH C JOKJIagaMd Ha
TEMaTUYECKUX HAay4YHO-TIPAKTUYECKHX KOH(EepeHLMsX, B 4acTHOcTH, | MexayHapoaHas
HAy4YHO-TIPAKTUYECKAs KOH(pepeHUus «CoBpeMEHHBIE ~ TEHICHLMH  PA3BUTHSA
IPAXKIAHCKOTO U TPakAaHCKOTO MPOLECCYaJbHOrO0 3aKOHOJIATENIbCTBA M IMPAKTUKU €r0
npuMenenus» (r. Kazanb, anpens 2014 r.), X|I MexnyHapoaHas HaydyHO-TIpaKTUYECKas
KoHpepeHuus «TaTUIIEBCKUEe YTEHUSA: aKTyajJbHbIE MPOOJIEMbl HAYKH M TPAKTHKH» (T.
Tonpartu, anpens 2014), |1l Exerognas MexayHapoAHash Hay4YHO-TIPaKTUYECKAs
KoH(epeHlus «3allyuTa YacTHBIX MpaB: MpoOJeMbl TEOpUH U HpakTukm» (T. VpKyTck,
ceHTsa0ps 2014 r.), VI Beepoccuiickas HaydyHO-TIpakTU4YecKas KOH(epeHrs aciupaHToB,
COMCKATENEe M MOJIOABIX YYEHbIX «BEpXOBEHCTBO NIpaBa M IPAaBOBOE TOCYHAPCTBO:
npobsieMbl TeOpuHu U mpakTtuku» (r. Mocksa, anpens 2015 r.), Beepoccuiickas Hay4HO-

paKTUYECKast KOH(pepeHus «IIpobiiembl COBPEMEHHOTO poccHiicKoro
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3akoHojaTenbcTBa» (r. HWpkyrck, ceHtsiope 2015 r1.), MexayHapoaHas Hay4HO-
npakThueckas KoH@epeHius «ConualbHO-TYMaHUTApHbIE HAayKd U TJI00aJbHBIC
npoOJieMbl coBpeMeHHocTH» (T. benropon, urons 2018 1.).

Kpome Toro, pesyibTaTbl AUCCEPTAIMOHHOTO HWCCIEIOBaHMS ObUIM BHEIPEHHI B
yueOHbiii  mpouecc DPI'BOY BO «Poccuiickuii  rocyJapCTBEHHBIM  YHUBEPCUTET
OpaBOCYIUsI» W MNPAKTHYECKYIO JEATEIbHOCTh YHPABICHHUS MO OOECIEYEHUIO Y4YacTus
IPOKYPOPOB B TPAXKAAHCKOM U apOUTPaKHOM IpOLIecce MPOKypaTypsl I. MOCKBBI.

Crpykrypa u 00bem auccepranmu. OCHOBHBIE LIETU U 33J1a4U, ITOCTABICHHBIE B
JUCCEPTALIMK, OMNPENEIHIA €€ CTPYyKTypy. Pabora cocTouT W3 BBeAEHUS, TpeX IJIaB,

obbvenuustomux 10 nmaparpados, 3axiaroueHust 1 OuOIMOrpaduIecKoro Crucka.

II. OCHOBHOE COIAEPKAHUE PABOTbI

Bo BBeneHum 000OCHOBaHa AaKTYyaJIbHOCTh JIUCCEPTAIMOHHOIO HCCIIEOBAaHUS IO
BOIIPOCaM, CBSI3aHHBIM C OCOOCHHOCTSIMH TMPABOBOIO PEryJUPOBAHUS MPEIOCTABICHUS,
M0JIb30BAHUS U MPEKPAIIECHUS TTpaBa MoJIb30BaAHUS CIIY>KEOHBIMU JKUJIBIMUA TIOMEIIEHUSIMH,
POAHATM3UPOBAHA CTEIIEHb HAYYHOU pa3pab0OTaHHOCTH TEMBbI, OIIPEIeNIeH OOBEKT, LIeNb U
3a/1aud, METOJIOJIOTHYECKas OCHOBa HCCIeOBaHUs, OOOCHOBaHA Hay4yHas HOBHU3HA,
chopMyIMpOBaHbl OCHOBHBIE TIOJIOKEHMS, BBIHOCMMBIC Ha 3alllUTy, pPacKpbITa
TEOpeTHYEeCKass U TMpPAaKTUYECKas 3HAYUMOCTb, MPUBEIEHBI JaHHbIE 00 ampobdanuu
pe3yJbTaTOB MPOBEACHHOTO UCCIEAOBAHUS.

IlepBas rnaBa «Ciy:ke0HOe KHUJI0€ TOMeEIIeHHe: NMOHATHE W CYUIHOCTHBbIE
XapPaKTEePUCTHKH KAK 00bEKTAa OTHOIIEHUIT HAMAa» COCTOUT U3 Tpex naparpados.

B nmnepBom mnaparpage mnepsBoid riaBbl «lloHATHE M XapaKTepHCTHKA
CJYKeOHOIr0 SKHJIOTO TOMEIIeHUsD» PACKpPBIBAIOTCA TMOHATHE CIIYKEOHOTO KHUJIOTO
MOMENICHUSI KakK OObeKTa OOIIECTBEHHBIX OTHOIIEHUH B cdepe YIOBICTBOPCHUS
KUJIMIIHBIX ~ MOTPEOHOCTEH TpaKJaH TMPU OCYIIECTBICHUU TPYIOBBIX  (PYHKIIHM,
MIPOXOXKJCHUHU CITYKOBI, @ TAK’KE OCHOBHBIE ATAIlbl Pa3BUTHUSI OTEYECTBEHHOTO KUITUIITHOTO
3aKOHOJIATEIhCTBA B YACTH IMPABOBOTO PETYIUPOBAHHS OTHOIICHUN HaliMa CITy>KeOHBIX

JKUJIBIX TOMENIEHUH.
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[IpoBeneH HCTOPUKO-TIPaBOBOM aHaiun3 (OPMUPOBAHUSA TOHATUSA «CIY>KEOHOTO
YKUJIOTO MIOMELIEHUS», OJYYMBILETO CBOE Pa3BUTHE C MPUHATHEM [ pakJaHCKOro KoJieKca
PCOCP 1922 r. M3n0xkeHBbI TEOPETUUECKUE IIOJOKEHUS, OIPEIACIISIONINE OCHOBHBIE
CYIIHOCTHBIE NPHU3HAKH aHAIU3UPYEMOW KaTErOpUH KUJIbIX MMOMEUIEHUM, HAIlpaBICHHBIE
Ha YCTpaHEHHE MPaBOBOW HEONPEAEIIEHHOCTH, BO3HUKAIOIIEH B Cy/1e0HOU MPaKTUKE MPH
OTpeIeNICHUN CYABObI CIY>KEOHBIX TMOMEIICHUH, KOTOpbIe ObUIM MPEIOCTABICHBI IS
IPOKMBAHMS €I1I€ B COBETCKHI MEPUO.

VY CTaHOBIEHO, YTO IS PELICHMS BOIPOCA O TOM, SIBJIIETCS JIW KOHKPETHOE KUIIO€
MOMEIICHHE CIYXEOHbIM, HEOOXOJMMO MCXOAUTh W3 IOJIOKEHUH 3aKOHOIATENbCTBA,
JENCTBOBABILETO HA MOMEHT IIPEIOCTABIICHUS JAaHHOTO JKUJIOTO TIOMEILIECHHUS.

OOpalieHo BHUMaHUE Ha HEJOMYCTUMOCTh HCHOJIb30BAaHUS MOHATHS «CITY>KEOHBIN
KWIMIIHBIA (QOHI», B TOM YHCIIE NPUMEHUTENBHO K KWIMIIHOMY (DOHIY OTAEIBHOIrO
opraHa rocyJ1apCTBEHHOM BJIACTH WJIM BBIIEICHHOW I'PYIIIbI OPraHOB, MOIMEHSIOIIETO 110
CMBICITY CHEUUATN3UPOBAHHBIA KUIUIIHBINA (DOHA, B KOTOPBIA, B COOTBETCTBUU CO CT. 92
KK P®D, xpome ciayKeOHBIX >KHIIbIX MNOMEIIEHU, MOTYT BXOJMTHh TaKKe OOLIEKHUTHS,
JKHWJIbIE TIOMEIICHUs MaHEeBPEHHOTo (hoHAa U Ap.

Bo BTopoM maparpadge nepsoi riiassl «lIpaBoBoi peskuM ci1y:Ke0HOI0 KUI0Tr0
MOMEIIECHUsD» B LEIAX ONPEEICHUS CYLIHOCTHBIX XAPaKTEPUCTHUK IPABOBOIO PEXMUMA
CIIYXEOHBIX JKUJIBIX TOMEIIEHUH pacCMOTPEHbl OCOOEHHOCTH, NPUCYIIME OOBEKTY
OOILIIECTBEHHBIX ~ OTHOILIEHUMH B paccMarpuBaemMod cdepe, YACIeHO BHUMaHUE
UCKJIIOYUTEILHOMY XapaKTepy Ha3HAu€HUsl CIyKEOHOIo KWJIOTO MOMEILIEHUs, 0Co0oMYy
NOPSJIKY BKJIFOUEHHS KUJBIX MOMEIICHUM B YHUCIO CIIYKEOHBIX M HCKIIOUEHHS] U3 MX
YHCIIa.

[Io pesynapTaTaM NpPOBEIECHHOIO AaHaJIM3a BBIJEJIECHBl OCHOBHBIE CYIIHOCTHBIE
XapaKTEPUCTUKU MTPABOBOTO PEKUMA CITYKEOHOTO KHUIIOTO MOMEIICHUS:

— TpPEICTaBIsieT COOOM COBOKYIHOCTh IPABOBBIX CPEJCTB, OINPEACIISIOIINX
UCKIIIOUMTENBHBIN XapaKkTep Ha3HAayeHUs, MOpPsAKa MPEJOCTABICHHUS W MPEKpallleHUs
npaBa TMOJb30BAHUS CIY>KEOHBIM >KHJIBIM TMOMEIEHUEM, HalpaBJICHHBIX HAa CO3JIaHUE
0Cc0o00ro MPaBOBOTO M MHAWBUAYAJIbHOTO PETYIMPOBAHMS OTHOIICHWH MO IMOJIb30BAHUIO

CJIY)K€6HBIM KHUJIBIM ITOMCIICHHUECM,
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— Cco3JaeTcss B IENSAX YIOPSIOYCHHS OOIIECTBEHHBIX OTHOIICHWA HaiiMa
CITy>K€OHBIX KHUJIBIX TOMEIEHUH, MyTeM UX 3(PPEKTUBHOTO MPABOBOTO PETYIUPOBAHMS;

— B Cly4yae NPUHATUS PEIICHUS YINOJHOMOYEHHBIM OpPraHOM OO0 HCKIIOUYEHUH
KUJIOrO0 TOMEIIEHHUS W3 YuCia CIYKEOHBIX, MOXKET OBbITh M3MEHEH, T.€. JIOIyCKaeTCs
BO3MO)XHOCTh YCTAQHOBJICHHS, U3MEHEHMsI WIH MpPEKpalleHUs CYOBEKTHUBHBIX IIpaB U
00s13aHHOCTE B OTHOIIEHWU >KWJIOTO TIOMEUICHHs, MPEIOCTaBIEHHOTO B KadyecTBE
CIIy>keOHOTO.

[TpennoxkeHo ¢ yueToM BbIIIEYKAa3aHHbBIX IPU3HAKOB ONPEAEIIUTh IPABOBOU PEKUM
CIIy€OHOTr0 KUJIOT0 MOMEMICHHUSI KaK COBOKYITHOCTb IIPABOBBIX CPEJCTB, OMPEAEIISIOIINX
UCKJIFOUNTEIIBHBIM XapaKTep Ha3HA4YeHWs, IOPSAKAa IMPEJOCTABICHHUS W IPEKpalleHUs
IpaBa IMOJIb30BAHUS CIIY>)KEOHBIM JKWJIBIM IIOMEIIEHHUEM, HAaIlpaBJICHHbIX Ha OCOO0YIO
YHOPSAJOYEHHOCTh TPABOBOTO M HWHIAWBUIYAIBHOIO PETYJIMPOBAHUS OTHOLIEHUN TIO
MOJIb30BAHUIO CITYKEOHBIM >KUJIBIM ITOMEILIEHUEM.

CdopmupoBana M 0OOCHOBaHA MO3MIMS, YTO IIPABOBOM PEXKUM CIIy>KEOHOTO
YKUJIOT0 TOMEIIEHHSI OTHOCUTCA K YMCITY CHEIUATbHBIX, TOCKOIBKY B OTJIMYUE OT OOILEro
peXHMMa paclpocTpaHsieT CBO€ JIeWCTBUE Ha ONPEACNIEHHBI Kpyr paOOTHUKOB,
o0JafaroMX OrpaHMYEHHBIM OOBEMOM MpPaB B CBSI3M C OCOOBIM (PYHKIHMOHAIBHBIM
Ha3HAYCHHEM CITYKEOHBIX KUJIBIX TOMEILIECHUH.

[Ipoananu3upoBaHHbIE OCOOEHHOCTH MPABOBOTO PEXHUMa CIY>KEOHBIX KHIIBIX
NOMEIICHUI CNEeNUaIu3upPOBAHHOTO KUIUIIHOTO (oHAa 00YCIaBIMBAIOT OTPAaHUYEHHBIN
0o0BbeM MpaB Kak y HaHUMATEJs TaKOTO KWJIbs, TaK y WIEHOB €ro CEMbH, KOTOpbIe OoJiee
1oApOOHO PACKPHITHI B CIEYIOUIEH TJIaBeE.

B tperbem maparpade nepBoii riasbl «Kiaccupukanus ciaykeOHbIX KHIbIX
MOMEIIEeHUID> C KPUTHYECKOW TOYKM 3PEHUS PACCMOTPEHBI MPEICTABICHHBIE B HayKe
NOAXOAbl K BbIpAa0OTKE M HAYYHOMY OOOCHOBAHMIO BHJIOB CITY>KEOHBIX JKHIIBIX
nomemiennii. Ilo  pe3yapTaTaM  BBIIBIICHHBIX  CYIIHOCTHBIX  XapaKTEPUCTHK U
OCOOEHHOCTE MPaBOBOrO peXUMa CIYXKEOHBIX JKWIbIX TOMEIIEHUH pa3zpaboTaHa
nocyieoBaTeNbHas KJIaCCU(PUKALMS CIY>KEOHBIX OJKHIIBIX MOMEIICHUH, HUCXO0lsi U3

pa3IMYHBIX KJIACCH(PUKAIMOHHBIX KPUTEPUEB.
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OTMeueHo, 4TO psiji MpeIaraeMbIX KiacCu(UKaUi B HACTOAIIEE BPEMS BCTYHAIOT
B MPOTUBOPEUME C HOPMAMH JCHCTBYIOIIETO 3aKOHOAATENbCTBA (HAIPHUMEp, JIE€JICHUE Ha
CIIy’)KEOHBIE KHWJIbIE IMOMEIIEHUS M CIIy)KEOHbIE KWIbIE IMOMELIECHUS, MPUTOAHBIE IS
BPEMEHHOTO MPOKUBAHUA), TUOO HE BIMIIOT Ha MPABOBOM PEKUM CIY>KEOHOTO JKHIIOTO
TIOMETIeHHs (BBIICIICHHE CITY)KEOHBIX KHJIBIX IOMEUICHUI OpPraHoB BHYTPEHHUX eI,
opraHoB (enepanbHOil cy)Obl 0€301TaCHOCTH | T.JI.)

AHanmu3  TpaXOAaHCKOIO M JKWIMIIHOIO  3aKOHOAATENIbCTBA,  IMO3BOJIUII
KJIaCCU(PHUIIUPOBATH CIY)KEOHBIC )KUJIbIC TIOMEIICHHS, B 3aBUCMOCTH OT: 1) BH/Ia JKUIIOTO
TIOMEIICHUST KaK OOBEKTa JKWIMIIHBIX TpaB — JKWIOH JOM WM OTACNbHAas KBapTHpa; 2)
LIEJIEBOIO HA3HAYEHMsI CIY>KEOHOro JKWJIOrO TIIOMELIEHUS — MpeloCTaBiIsIeMoe s
OPOXHUBAaHUSI B CBSI3U C BBIIOJHEHUEM TpaxkJaHaMU TPYAOBBIX WM CIYXEOHbBIX
00s13aHHOCTEl W MPEAOCTaBIIEMOE Il MPOKUBAaHUS B CBA3M C HA3HAUEHUEM Ha
TOCY/IapCTBEHHYIO JIOJDKHOCTh, C M30paHHEeM Ha BBIOOPHBIC JOJDKHOCTH; 3) OCHOBAHUIA
MOJIb30BAaHUSL ~ CIY>)KEOHBIM ~ JKWJIBIM ~ TIOMEIIEHHEM —  TOJIb30BAaHUE  KOTOPBIM
OCYILIECTBJISIETCA HA OCHOBAHUM JIEWCTBYIOLIErO JOTOBOpa HaiiMa M IOJb30BaHUE
KOTOPBIM OCYILECTBJISAECTCS Ha OCHOBAaHUU PELICHUSA CyJda IO MIPENOCTABICHUSA APYIroro
YKUJIOTO TOMELIEHUS.

Bropas rnasa «lIpaBoBoe M MHAUBHAYAJIbHOE peryjiMpoBaHHe I0JIb30BAHUA
CJIyKeOHBIM KWJIBIM NOMeIleHueM» COCTOUT U3 Tpex naparpados.

B mepsom maparpage BrOopod riaaBbl «(OCO0CHHOCTM NPAaBOBOIO
peryJiMpoOBaHUsl NPeJ0CTABJICHHUA CJHYKeOHbIX KWJIBIX MOMeILIeHUH» TMOoapPOOHO
aHANIM3UPYIOTCS OCHOBAaHUS BO3HMKHOBEHMS IpaBa MOJIb30BAHUSL CIIY>KEOHBIM SKHIIBIM
NOMEIIEHUEM, a TakKe OCOOBbI MOPSIOK MPEAOCTaBICHHUS JAHHOTO BHUAA SKHUIIBIX
MOMEIIEHUH CTIeUaIN3uPOBAHHOTO KUIUIHOTO (POHA.

VYcraHoBIEHO, YTO B OCHOBY BO3HMKHOBEHHS IpaBa IMOJIb30BAHUS CIIYKEOHBIM
JKUJIBIM TIOMELIEHWEM Y TPaKIAHUHA IIOJIOKEH CIIOKHBIM IOPUIUYECKUM COCTaB,
BKJTIOUAIOIINI  0053aTEIbHYI0  COBOKYNMHOCTh  IOPUJIMYECKUX  JCHCTBUM B  BHUJEC
IPAKIAHCKO-TIPABOBBIX  CHEJIOK, AJAMHHUCTPAaTUBHBIX  aKTOB, YCTaHABIIMBAIOLINX
rpaXKIaHCKHUE MpaBa U 00A3aHHOCTU: OTHECEHUE KUIJIOTO TTOMEIICHHSI K YHCITY CITY>KEOHBIX

B YCTAaHOBJICHHOM 3aKOHOM IOPAAKE; PCHICHUEC KOMIICTCHTHOI'O OpraHa O IMPeA0CTaBJICHUU
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CIy)KEOHOTO  JKWJIOTO  TOMEMNIECHUSI  CIEeNUATM3UPOBAHHOTO  JKWJIUIIHOTO  (POHIA;
o(opmIIeHHE TUCBMEHHOTO JJOTOBOpa HaiiMa CIIyEOHOTO )KHIIJIOTO MTOMEIICHHUS.

Otmeyasi 0coOyl0 pojiib WHIUBUIYAIBHOTO PETYJIMPOBAaHUS OTHOIICHWA Haiima
CITYEOHBIX JKHJIBIX TIOMEIICHUN, aBTOp OOOCHOBBIBACT ITO3HIIMIO, COTJIACHO KOTOPOU
aAMUHUACTPATUBHBI aKT JKWIMIIHBIX OPraHOB, KOTOPBIM BBICTYNAE€T PEIICHUE
YIOJIHOMOUYEHHOTO OpraHa 00 OTHECEHUHU JKHJIOTO TMOMEIICHHS] K YUCIY CIYyKEOHBIX B
YCTAHOBJICHHOM 3aKOHOM TIOPSIAKE, a TakKXKe pEIIeHUe KOMIIETEHTHOr0 OpraHa o
MPEIOCTABICHUN CIY)KEOHOTO IKWJIOTO TOMEUIEHUs, SBISIIOTCS WHIWBUIYaTbHBIMU
aKTaMH, TOCKOJIbKY MpPH HMX MPUHITHU YYUTHIBAIOTCA KOHKPETHBIE OOCTOSTENHCTBA,
NEepCOHAJIbHBIE  KayecTBa  JHIA, B  OTHOIIEHMHM  KOTOPOrO  IPUHUMAETCS
aIMUHUCTPATUBHBIA aKT, HYXJIA€MOCTb B TIPEIOCTaBICHUU CIY>)KEOHOTO SKHIIOTO
MOMEIIEHUS, B PE3yJbTaTe€ YEro 3aKpeIUIIIOTCA PpPe3yJbTaThl IMOBEICHUS YYaCTHHKOB
oOIIeCTBeHHbIX ~ OTHOmlIeHUH. OOpaimasch K HWHIUBUIYAIbHOMY PEryJIUPOBAHUIO
YKa3aHHBIX OTHOIIEHUMN, aBTOP MPUXOJIUT K BBIBOJY, YTO B Ka4€CTBE CAMOCTOSITEIHLHOIO
OCHOBAHMUSI BOSHUKHOBEHUS MpaBa MOJb30BaHUS CITYKEOHBIM >KUJIBIM MOMEIICHUEM TaKkKe
MO>KET BBICTYNaTh Cy/IeOHOE pelieHue.

Bropoii maparpad Bropoi riaaBbl «llosib30BaHMe CIIyKEOHBIM KHJIBIM
NMOMelIeHneM» TOCBSIIEH HUCCIEJOBAHUIO CYIIHOCTHBIX  XApAaKTEPUCTUK  MpaBa
MOJIb30BaHUS CITY>KEOHBIM >KUJIBIM ITOMEILIEHUEM.

B oGocHoBaHue MpeACTaBICHHS O BEIIHO-IIPABOBOM MPUPOJIE MPaB HAHUMATEIS 110
JIOTOBOPY HaiiMa CIEeNHAIN3UPOBAHHOTO KUJIOTO MOMEIICHHS, aBTOp OTMEYAET, YTO, BO-
MePBbIX, OOBEKTOM IpaBa MOJIb30BAHUS SIBISETCS UHANBUIYaTbHO-OMPEIeICHHAs BEIh B
BHUJIC KWIOr0 Aoma, oTaenbHol kBapTupbsl (4. 1 ct. 104 KK P®), orHeceHHass B
YCTaHOBJICHHOM 3aKOHOM TOPSAKE K YUCITY CITY>KESOHBIX.

Bo-BTOpBIX, MOTOBOp HaliMa CIIyKEOHOTO KWJIbs, SBJISIICH OCHOBAaHHEM IS
BO3HUKHOBEHHUS Y YKAa3aHHBIX JIMI] MpaBa MOJb30BAHUS HA KWIbIC TMOMEIICHUS, XOTS U
JaeT TOBOJI paccykJaaTh 00 0053aTeNbCTBEHHOM NPHUPOAE BO3ZHUKAIOUIMX OTHOIICHMIA,
BMECTE€ C TEM, >XWIMIIHOE 3aKOHOJATEIbCTBO CTPOIrO PETrYyIUPYET YCIOBUSA JTAHHOIO
COTJIAILICHUS], YYACTHUKAM KOTOPOTO HE MPEJOCTAaBISECTCS BO3MOKHOCTh M3MEHEHHS €ro

COACPIKaHUA. B JaHHOM CJIydac OOroBOp HE ABJIACTCA I'PAKAAHCKO-IIPABOBBIM JOT'OBOPOM
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B UHCJIOM BHUJE, MOCKOJBbKY CYOBEKTOM MPEIOCTABICHUS CIYKEOHOTO KHIIbS MOXKET
BeicTynath  Poccuiickas ~ ®enepanusa, cyOwbexTsl Poccuiickoit  ®enepauuu  u
MYHULIMNATBHBIE 00pa3oBaHus (4TO Aomyckaercs cT. cT. 2, 124 T'K P®), B cBs3u ¢ ueMm,
IIPUHLAI PABEHCTBA B JIaHHBIX JOTOBOPHBIX IPABOOTHOLICHUSAX PEAIU3YETCS BEChMa
YCIIOBHO, TIOCKOJIbKY paOOTHUKH, KOTOPHIM MPEAOCTABISAETCS CIY>KEOHOE KHUIIO0e
MOMEIIIEHUE, SIBIAIOTCS JKOHOMHUYECKH Oosee ciaboil  CTOpOHON B TPYAOBOM
IPABOOTHOIICHUH OTHOCUTENIbHO paboToaaTelNss U HaxOIATCs HE TOJBKO B MAaT€pPHAIbHOM
3aBUCHUMOCTH OT HETO, HO U B OPTaHU3allMOHHOM.

B-TpeTpux, yCTaHOBIIEHO, YTO aOCOJIOTHBIM XapakTep 3allUThl JAHHOTO IpaBa
IOATBEPKAACTCS BO3MOXKHOCTBIO ITPUMEHEHUSI K pacCMAaTPUBAEMBIM ITPABOOTHOLIECHUSM
nonoxkenuss cr. 305 I'K P®, cormacHO KOTOpoMy JIMIIO, XOTS M HE SIBISIOIIEECS
COOCTBEHHMKOM, HO BJIAJICIOIIEE MMYIIECTBOM, B TOM YHUCJIE HA OCHOBAaHUHU JOTOBOPA,
Ha/IEJICHO BEILHO-TIPABOBOM 3alIUTON MPOTHUB JIFOOOTO HAPYILIUTEIS.

B-ueTBepTHIX, NOKa3aHO, YTO CBOMCTBO CIIENOBAHUSA, XAPAKTEPHOE I BEIIHOTO
IIpaBa, HaXxOJMUT CBOE IMPOSIBIICHHE B cilydae yka3aHHOM B 4. 2 cr. 102 XK P® — ecinmn
HOBBI COOCTBEHHUK CIIY’)KEOHOTO JKWJIOTO IIOMEIIEHUS WM IOpUANYECKOoe JIHIIO,
KOTOPOMY IE€PEIaHO TAKOE KUJIOE€ MOMEIICHUE, SBISIETCS CTOPOHOM TPYAOBOTO JOTOBOpa
C paOOTHUKOM - HAHUMATEJIEM TaKOI'0 )KMJIOTO MTOMEIIECHHUS.

B tperbem maparpage BTOopoi riasbl «Coaep:kaHue npaB U 00A3aHHOCTEH
CTOPOH [J0roBOpa HaliMa  CJOY:KeOHOr0 JKWJIOro TMOMEIIeHUs»  IMOoJapOoOHO
IpOaHAIM3UPOBAHbl TpaBa U O0S3aHHOCTH HaMMozaTesns, HaHUMATeNs W YICHOB €ro
CEMbH 10 IOTOBOPY HaiiMa CITy>KeOHOT0 KHUJIOTO MOMEIICHUS.

VY cTaHOBNIEHO, UTO PACCMOTPEHHBIE OCOOCHHOCTH IMPABOBOIO PEKUMa CIYKEOHBIX
KHWIJIBIX TTOMEIICHUI MPEeOoNpeNesioT OrpaHUUYECHHbIN 00BbEM MTpaB HAHUMATEJN U WICHOB
CEMbU HaHUMATEJIS CY>KEOHOTO YKHIIOTO TOMEIICHHUS.

OOocHOBaHa MO3MLKA, YTO, HE CMOTPS HAa 3aBUCHMBIH, MPOM3BOAHBIA OT IpaB
HAaHUMAaTeNsl XapakTep MpaBa MOJIb30BAHUS CIIYKEOHBIM KUJIBIM TOMEIIEHUEM YIJICHOB
CeMbU HAaHMMAaTeld, C Leliblo olecrieueHus dPPEeKTUBHON CyAeOHON 3alMThl MpaB U
WHTEPECOB JAHHOM KATETOPUM TPAXKIAH, TaKXKE MMEIIMHUX IPaBO IOJIb30BAHUS

CJIY)K€6HBIM KHJIBCM, HCO6XOI[I/IMO pacCMaTpuBaTh YKA3aHHBIX JIMIO B KadCCTBE
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CaMOCTOSITENIbHON TPYIIbl CyOBEKTOB MPABOOTHOIICHHM, CKJIAJBIBAIOIINXCS MO TTOBOIY
MOJIb30BAHUS CITY)KCOHBIMH JKUJIBIMH TTOMEIICHHUSMHU, MOCKOJBKY TPH BO3HHUKHOBEHUHU
IpaBa MOJIb30BAaHUSI Y HUX OJHOBPEMEHHO BO3HUKAIOT COOTBETCTBYIOILIME OOS3aHHOCTHU
repel HAuMOJATEIIEM KUJIOTO MOMEIEHUS.

YTOYHEHO, UTO K JTaHHOW KaTEropvH JIUI TPAXKJaH, MPOKUBAIOIINX COBMECTHO C
HaHUMATEJIEM, CIEQyeT OTHOCUThL ero cympyra (y), HeTei, poauTeneu, Ipyrux
POJICTBEHHHKOB, HETPYAOCIIOCOOHBIX MKIUBEHIICB M MHBIX JIUII, BKIIFOYCHHBIX B JOTOBOP
HaliMa cTy>ke0HOTO KHUJIOT0 TIOMEIIIEHUS B KaueCTBE WieHa ceMbr HaHuMarens. [Ipu atom
HEOOXOJIMMOCTh OINpEJICTICHUs YKa3aHHOTO Kpyra JIMI] UMEET IIPaBOBOE 3HAYEHUE TOJIBKO
IIPY BHECEHUU M3MEHEHUI B JJOTOBOP HaliMa CITy>KEOHOTO JKUJIOTO TIOMEIICHUS B Cyvae,
KOIJ/Ia JIaHHbIE Tpak/laHe OyAyT BCEJSIThCS HAHMMATENIeM IMO3JHEe, TMOoCIe 3aKII0UYeHUs
COOTBETCTBYIOIIETO AOTOBOPA.

Tperbss riaBa «OCO0€HHOCTH NPAaBOBOI0 PperyJiupoOBaHUS NpPeKpalleHUs!
MOJIb30BAHMS CJIY:KeOHBIM KHJIBIM NMOMeIIeHneM» COCTOUT U3 YEThIpeX naparpados.

B mnepBom mnaparpade «OcHOBaHMSI TNpPeKpalleHUs MPaBa MOJb30BAHUS
CIYKeOHbIM KHJIBbIM TOMEIIeHHeM» TMPOBOJUTCA aHalIU3 MpPEKpalleHus Mpasa
MOJIb30BaHUSI CITY)KEOHBIM JKHJIBIM TOMEIIEHHEM [0 Pa3JIMYHBIM OCHOBAHUSIM, B TOM
YHUCJIe aHATM3UPYIOTCS 00s13aTeIhCTBA HAHUMATEINS M WICHOB €r0 CeMbH, HEHCIIOJIHEHUE
KOTOPBIX MOET MOCTY>KUTh OCHOBAHUEM JIJII PAaCTOP KEHUS IOTOBOpa HaiimMa C1y>kKeOHOro
YKAJIOTO TTOMEILICHUS.

YCTaHOBIIEHO, 4YTO B OTJIMYME OT PACTOPKEHUS, OCHOBAHUAMU IPEKPALLCHUS
JIOTOBOpa OYyAYT SIBISTHCS OOCTOSITEIBCTBA, KOTOPHIE HE CBSA3aHbI C BOJIEW YYACTHUKOB
norosopa. [Ipum 3ToM 1moJ pacTOp>KEHHEM MOHMMAKOTCS BOJIEBBIC JICUCTBUS OJHOW WJIH
JBYX CTOPOH, HaIlpaBJICHHBIE HA TPEKPAIICHHUE S>KUIUIIHBIX TPaB U OOS3aHHOCTEH
YYaCTHUKOB JOoroBopa. Takum oOpa3om, JaHHBIE JEHCTBHUS TMPEICTABISIOT COOOM
OJHOCTOPOHHHUE WJIM IBYCTOPOHHHUE I'PAXKIAHCKO-TIPABOBBIE CHICIIKH.

Nzyuen Bompoc npuMeneHus 4. 4 c¢t. 31 KK P® no copam o BbIceIeHUH OBIBIINX
YJIEHOB CEMbU HAaHMMATEJIsS,, HA OCHOBAHUM KOTOPOM, B Cilyyae MPEKpalleHUs] CEMEWHBIX
OTHOIIIEHUH MEXKy HAHUMATEJIEM CITYKEOHOTO JKHIJIOTO TTOMEIICHUS U YJICHOM €TO CEMBH,

IMpaBO ITOJIb30BAHUA CJIy}KC6HBIM XKHJIBIM IIOMCIICHHMECM 3a OBIBIIIMM YJICHOM CEMBbH
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HAaHUMATeJs HE COXpaHsSeTCs. YKa3aHO Ha HEOOXOJUMOCTh CyJaM MpHU OIpeaesIeHUn
CpoKa, Ha KOTOpPHIA 3a OBIBIIMMH WICHAMH CEMbH HAHMMATENS CIIY)KEOHOTO >KHIIOTO
MOMEIICHUSI MOXET OBITh COXPaHEHO TMPaBO IOJIb30BAHUS, YUYUTHIBATH CPOYHOCTH
JIOTOBOpA HaliMa CITy>KEOHOTO JKHJIOTO TIOMEIICHUS U HE MPEBBINMIATh CPOK, HA KOTOPHIN
HalMOJIaTeJIEM MPEIOCTABICHO KUJIOE TOMEIIEHUE.

Bo BTOopom mnaparpajge «BbicesieHHe Kak NpaBoBOe TMOCJeIACTBHE TMPaBa
NMOJIb30BAHUSA CJIY’KEOHBIM KMJIBIM IOMeIleHueM) aKIICHTUPOBAHO BHUMAHHE Ha
BBICOKOW COIIMAJIbHON 3HAYMMOCTHM WHCTUTYTA BBICEJIICHUS B COBPEMEHHOM JKHWJIMIIHOM
paBe.

[Io pe3ynpraram HCCIE€NOBaHUS NPABOBOM MPUPOALI BBICEICHUS OTMEUYEHA
JIBOMICTBEHHAs POJIb YKA3aHHBIX NPUHYAUTEIBHBIX MEP B IPAXKIAHCKOM IIPABE: U KaK MEp
OTBETCTBEHHOCTH, U KaK CPEJICTB 3alllUThl CYOBEKTUBHOTO MpaBa. OOOCHOBAaH BBIBOJ O
TOM, 4YTO BBICEJICHHE (B TOM YHCIE B CBSI3U C MPEKpalleHHEM IpaBa IOJIb30BAHUS
CITY>KEOHBIM JKUJIBIM TMOMEIICHUEM) MOXHO PacCMaTpUBaTh OJHOBPEMEHHO KaK Mepy
3aIUTHl JIJIE OJHOM CTOPOHBI >KUJIMIIHBIX MPABOOTHOIICHHUM, CYOBEKTHUBHBIC MpaBa
KOTOpOM HapyLIeHbl, U KakK Mepy OTBETCTBEHHOCTH I JAPYroM, II0 BUHE KOTOPOWU
MPOU3OIILIM COOTBETCTBYIOIINE HAPYIICHHUS.

OtmedeHo, 4TO Cyne0HOE pellleHHE O BBICEJICHHH TPa)XJIaHWHA U3 CIIYKEOHOTro
YKUJIOTO MOMEIICHUS SBJISIETCS OCHOBAHUEM JIJISI CHSTHUSL €r0 C PErUCTPAllMOHHOIO yyerTa,
U, B CBOIO OUEepe/lb, ABJISIETCS (PMHATIOM MPEKPAIICHUS KUITUITHBIX MPAaB HA TAHHOE JKUJIOE
MOMEIIEHUE.

B nensx cnocoOCTBOBaHWS COXPAaHEHHUIO YHCIA CIYKEOHBIX JKHUIIBIX TMOMEIICHHM
CHEIUATM3UPOBAHHOTO KIJIMITHOTO (OHJa OOOCHOBAHO TPEIJIOKEHUE 3aKpPENuTh B
COOTBETCTBYIOIIMX HOPMATHBHBIX MPABOBBIX AKTaX 3a OTIACIBHBIMU MOApPa3ICICHUIMHU
OpPraHoB W OpraHM3allli, OCYIIESCTBIISIIOIIUMU MPEIOCTABICHUE CITYKEOHBIX KHUIIBIX
MOMEIICHH, Ha KOTOPBhIC BO3JOXKEHBI (YHKIIMM BEACHHMS Yy4eTa W pacupeeicHus
CITY>KEOHBIX KUJIBIX TIOMEIICHUH, MOPSATOK OCYIIECTBICHUS] KOHTPOJIS 32 UCIIOJIh30BaHUEM
CITYy>)K€OHOTO KWJIbsl, B COOTBETCTBUU C KOTOPHIM HE PEXKE OJIHOTO pasza B roj IMPOBEPAThH

3dKOHHOCTbB IIPOKHUBAHHA B HUX HAHUMATCIIA U YJICHOB €CI'0 CCMBU.
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B ykazanHoM maparpade Takke pacKpbIBaeTCsl MpaBOBas MPUPOAA HHCTUTYTA
CPOKOB MCKOBOM JTaBHOCTH, MOPSJIOK MX NMPUMEHEHHs IO TPEOOBAaHUSIM O BBICEJICHUU W3
CIIy>K€OHBIX KHJIbIX TOMEIIEHUI. Y 1eJIeHO BHUMaHUE Ha HEOOXOIMMOCTh YCTAaHOBJICHUS B
IIEPBYIO OYEpEb 3aKOHHOCTH BCEJIEHUS B JKWIJIOE ITOMEIICHUE HAHUMATENS U WIEHOB €0
CEMBH JUIS pa3pelIeHNs BOIIPOCa O BO3MOKHOCTH IPUMEHEHHUS CPOKOB MCKOBOM TABHOCTH
no TpeOoBaHHSAMH O BbiceneHuu. [lo pesynpTaTam aHaidM3a MNPaBONPUMEHUTEIHHON
IIPAKTUKA U HOPM JACMCTBYIOIIETO IPa)KJAHCKOTO 3aKOHOJATEIbCTBA, aBTOP INPUXOIUT K
BBIBOJy, YTO MpHU COOJIOJEHUM YCTAHOBJIEHHOTO 3aKOHOM IOpsIIKa BCEJIEHUS MPUMEHUM
oOLIMI TPEXJETHUN CPOK MCKOBOM JTABHOCTH, B MPOTHUBHOM CIIy4ae Ha MPEbSBIISECMbIC
paBooOJaaTeneM TpeOOBaHUs JaBHOCTHBIM CPOK HE paclpoCTpaHsIEeTCsl B BUAY TOTO, UTO
y JML, 3aHUMAIONIUX JKWUJIO€ IIOMEIICHUE, IIPpaBO IOJb30BAaHUS HE BO3HUKAET
(oTCyTCTBYET).

B Tperbem maparpadge Tperbeil riaBbl «BbicesieHHe U3 CIIY:KEOHOIr0 KHUJIOTO
noMeleHuss 0e3 MpeAoCTABJIEHMS JAPYIroro JKWJOro IOMELIEHHs)» JETaJbHO
PacCMOTPEHBbI Ciy4dau BbICEJIEHUs 0€3 MPenoCTaBIEHUs APYroro »UJjIoro MmoMeuieHus, B
CBSI3M C MPEKpAIICHUEM TPYAOBbIX OTHOIIEHUH (YBOJBHEHUE CO CIYXKOBI U T.J.), a TaAKXKe
OTCYTCTBHEM 3aKOHHBIX MPaB I'PaX<J1aH Ha BCEJIICHHE U MPOKUBAHUE B CIIYKEOHOM KUIOM
IIOMEIIEHUH, OCHOBHBIE CIIOPHBIE BOIPOCHI, BO3HUKAIOIIHME B IPABONPUMEHUTEIBHON
NEATEIIBHOCTH.

OOpaieH0 BHUMaHUE HAa TO, YTO KWIMILHOE 3aKOHOAATEIbCTBO HE COAECPKUT
IIPABOBBIX OCHOBAHWW, B COOTBETCTBUM C KOTOPBIMU IIpU NPEKPAILECHUU TPYHOBBIX
OTHOLIEHUH, B CBSI3U C MepexojioM (IEepeBOIOM) HA HOBOE MECTO paldOThl, TPyJdOBas
JIESITEIbBHOCTh B KOTOPOM TaKXke SIBJISICTCSI OCHOBAHUEM IS MIPEOCTABICHUS CIIy>KEOHOTO
KWIOTO TIOMEIIEHUs, TMpeaycMaTpuBajiiach Obl BO3MOXXHOCTh COXPAaHEHHUs IpaBa
MOJIb30BAaHUSI 1O JOTOBOPY HaiiMa CIIy’)KEOHOrOo  JKHJIOTO  MOMELIEHUs  paHee
IPEIOCTABICHHBIM CIYXEOHBIM >KHJIBIM MOMEIIeHneM. Mexly TeM, COXpaHEeHHE IpaBa
MOJIb30BAaHUSL CIY>KEOHBIM JKWJIBIM TOMEIIEHUEM B JAaHHOM CJy4yae MO3BOJWIO Obl
pa3pelIuTh BONPOC, OTHOCUTEIBHO TOTO, KaK CIEAYET OLEHHMBATH IMEPEXO0J] HAHUMATEIS
CIIy>keOHOTO JKMJIOTO MOMEIIEHUS Ha Apyryro paboTy B TOM K€ OpraHu3alud, HO Ha

JIPYTYIO TOKHOCTb.
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ObocHOBaHa MO3ULKA O HEOOXOIMMOCTH COXPAaHEHHUs IpaBa IMOJIb30BAHUS I10
JIOTOBOPY HaiiMa CIIy»KE€OHOr0 WJIOr0 MOMEILEHHUS, IPEIOCTaBICHHOIO paHee B Cllydae,
KOI'/Ia ¢ MUCBMEHHOT'O corjacusi pabOTHHKA IO MHUIIMATHBE paboToaaTelis HaHUMAaTellb
NepeBEJEH Ha JAPYTYIO JIOJKHOCTh B TOHM K€ OpraHU3alldd, HO HE MpPeayCMaTpHBAIOLIYIO
MPEIOCTABICHUE CIIYKEOHOTO >KUJIOTO TIOMEIEHHUS, MOCKOJIbKY TPYAOBOW JTOTOBOp IO
cMmeicity cr. 72.1 TpynoBoro xoaekca P®, He Oyner cunmtarhCs NPEKpalleHHBIM, €CIU
JAHHOE TIEPEMEIIECHUE OCYIIECTBIEHO B TOW K€ OpraHu3auuu (CTpyKTYpHOM
NOJIpa3/IeTICHUN ).

B yerBeproMm maparpade Tperbei riasbl «IlpegocraBiienue Apyroro »ujaoro
NMOMEIIEHUs] B CBSI3M C BbICEJICHUEM W3 CJIYKEOHOr0 IKWJIOI0 IOMEIICHUsD)
IpOaHAIN3UPOBAaHA OOOCHOBAHHOCTh M L€J1€COO00Pa3HOCTh COKpAIEHHUS KaTeropui
TPaXKJaH, Yb€ BBICEJIEHUE HE JOIYCKaJoCh 0€3 MNpPeJOCTaBICHUS JPYroro MXUJIoro
nomenieHus, npeaycMoTpeHHbiXx B cT. 108 KK PCOCP 1no cpaBHEHHIO C IEPEUHEM,
conepxamumcs B 4. 2 c¢r. 103 )KK PO.

AHanu3upys HOPMbI KUJTUITHOTO 3aKOHOAATENIbCTBA, ABTOP KPUTUUYECKHU OTHOCHUTCS
K wuckmoueHuro w3 geucteyrouiero KK PO  monoxenus, mnpeaycMaTpUBAIOLIETO
COXpaHEHHE TMpaBa Ha MPENOCTaBIECHUE JAPYroro >KWJIOrO0 TOMEIIEHHS B CBS3U C
BBICEJICHUEM Yy JIMI[, OCBOOOXJECHHBIX OT JIOJDKHOCTH, B CBSI3M C KOTOPOM UM OBLIO
IPEIOCTABICHO JKUJIOE MOMEIIEHWE, HO HE MPEKPATHUBUIMX TPYJIOBBIX OTHOIICHHHA C
NpEeANpUATHEM, YUPEKICHUEM, OpraHU3aluel, NPeIOCTaBUBILIMMHU 3TO MOMELIEHUE.

OmnpeneneHo, YTo OCBOOOXKIEHUE OT JOJDKHOCTU, B CBSI3M C KOTOPOW Ipa)kIaHWUH
o0OecreunBaca CIY>KEOHBIM >KUJIBEM, NPHU HAJUYMM HE MPEKPATUBLIMXCS, UISIIMXCS
TPYAOBBIX OTHOILIEHUH, HE CBUAETEILCTBYET O TOM, YTO OOCTOSITENBCTBA, MOCITY>KUBILINE
OCHOBaHUEM JJIs IPEIOCTABICHUS CIYKEOHOTO KHUIJIOTO TOMEILIEHHs], OTHANIU, B CUITY Yero
JIOTOBOpP HaliMa CIIyKEOHOTO YKUJIOTO MOMEIIEHUS MOXKET ObITh MOBTOPHO 3aKJIHOYEH HA
NEPUO TPYIOBBIX OTHOLICHHM, YTO, B CBOIO OUepelb, OyIEeT SBIATHCSA OCHOBAHHEM JJIs
COXpaHEHHUs TpaBa IMOJb30BAHUSA PAHEE 3AHATOrO KUJIOTO TOMEIICHHUS WU IS
IPEIOCTaBICHUSI JPYroro S>KAJIOTO TIOMEIIEHHUS C YYEeTOM CHeUUu(PUKUA TPYIOBBIX

OTHOIIICHUM MCIKIY TCM IKC HaﬁMOI[aTeHeM W HAHUMATCJICM KHNJIOI'O ITIOMCIICHM .
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OOpamiass BHUMAaHME Ha TO, 4YTO OTCYTCTBHE B JEHCTBYIOUIEM >KWJIHIIHOM
3aKOHOJATEIbCTBE HOPMBI, NPEIyCMaTPUBAIOIIEH HEBO3MOKXHOCTh BBICEJICHHS 0€3
NPEAOCTABICHUA JPYroro JKUJIOrO TOMEIICHUS TPaKJaH, YBOJICHHBIX B CBS3U C
COKpAIllCHUEM YHCJICHHOCTH WM INTaTa pPaOOTHUKOB, CYIIECTBEHHO OrpPaHUYMBAECT
3aIIUTY KUJIUIIHBIX MTPaB JAHHOW KAaTETOPHH JIUILI, B CBSI3U C YEM IPEJIOKEHO BKIIOUUTD
B cT. 103 KK P® BbIIeyKa3aHHYIO KaTErOPUIO TPAXKAAH B YUCIIO JIML, HE MOMJIECKAIIUX
BBICEJICHUIO 0€3 TMPEJOCTABJICHHS JIPYroro >KUJIOTO IMOMEIIEHUS, KaK W TPYIIy JIWII,
YBOJICHHBIX B CBSI3U C JIMKBUAAIUEH MPEANPUATUS, YUPEKICHUS, OpraHu3aluu, 0o 1o
COKpAIIICHUIO YHUCIICHHOCTH WJIW IITaTa paOOTHUKOB, MOCKOJBKY B JAHHOM CIIy4ae peub
ujaeT 00 YBOJBHEHHUHM TpaXJaH CO CIYXObl HMCKIIOYUTEIBHO 110 WHHUIIMATHUBE
paboroaatens. OTCyTCTBHE B HACTOSIIIEE BPEMs YKa3aHHOTO MOJIOKEHUSI CBUIETEILCTBYET
0 HEOOOCHOBAaHHOM BO3JIOKEHUHW Ha JIUI, 3aHUMABIIUX CIY>KEOHbIE JKUJIbIE MOMEILCHMUS,
DKOHOMUYECKUX U COLMAIIbHBIX PUCKOB HaWMOAATess IO COOTBETCTBYIOLIEMY JIOTOBOPY
HaiiMa U HAPYIICHUN UX KOHCTUTYIIMOHHOTO MpaBa HA KUIULIE.

B 3ak/iouennu B o011eM BUJE MPEICTABICHBI BBHIBOJbI, CACIAHHBIC B PE3yJIbTaTe
JACCEPTALIMOHHOTO  WCCIEHOBAHUS U NPEWJIOKEHUS MO  COBEPLICHCTBOBAHUIO

I[CﬁCTB}HOHICFO 3aKOHOOATCIbCTBA.
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