OT3bIB

Ha aBTopedepar aucceprauun A.B. MuiiskoBa
«IIpaBoBoe peryiHpoBaHHe 32aHIHTHI IPAKIAHCKUX NPAB H MPABOBBIX
HHTEpEecOB», NPEACTABJEHHOH Ha COMCKAHHE YUEHOH CTeNneHH
JOKTOPA IOPHAHYECKHX HAYK Mo cnenuManbHocTH 12.00.03 —
rpakJaHcKoe NpaBo; I peANpHHHIMATENECKOe TPaBo;
ceMeiiHOe NpaBo; MeKAyHapPOAHOE YaCTHOE NPaBo

Obecnieuenue 3amuThl IPAXKIOAHCKUX IpaB M IIPaBOBBIX HHTEPECOB SBIAETCS
OJIHUM K3 NPHOPUTETOB POCCHICKOTO 3aKOHOAaTeNnbcTBa. OO 3TOM CBUAETENHCTBYIOT
xax Koncrutynus P, 3akpenusinas nojloxeHHs 0 ipaBax ¥ cBoboAax yenoseka Kak
BBICUIEH LIEHHOCTH, O TOM, YTO IIpU3HAHHE, COOMIOAEHNE U 3allKTa IpaB U cBOOOX
YeJI0BEKa U IpaJaHuHa — 0GA3aHHOCTD rocynapctBa; B Poccuiickoii Penepauuu
rapaHTHPYETCS TOCYAapCTBEHHAA 3allMTa IIpaB ¥ CBOOOZ 4YeIOBeKa M rpaXKJaHHHA,
HO IIpH 3TOM KaKIsI BIpaBe 3alllMINaTh CBOM IpaBa M CBOOOJBI BCEMH CHOCOOaMHU,
He 3alpellieHHbIMH 3aKoHOM {cTaThu 2, 45 M Ap.), Tak ¥ I'paknmanckuit koneke PO,
NpU3HABIIHAT B  KayecTBe OJHOTO M3 OCHOBHBIX HAYal [PaXIaHCKOroO
3aKOHOJIATENECTBA NPHHIUI 0OECIeYeH s BOCCTAHOBICHHS HApYIIEHHBIX IIpaB, HX
cynebHoit 3amuThl (craths 1). IlpuBeneHnble HOPMBI OTYUETIIHBO YKa3hIBAlOT Ha
COLMANBHO-3KOHOMUYECKYI0 3HAYMMOCTh NMPOONEMBI 3aIUNTH IPAKAAHCKHX IPaB M
TIOATBEPXIAIOT AKTYANbHOCTh MCCHEJOBAaHMA MpoGJieM TPaBOBOTO PeTyIMpPOBAHMA
3aIllUTHI TPaXXAAaHCKUX JIPaB M NPaBOBEIX HHTEPECOB.

QopMynMpOBKa  IUCCEPTAHTOM OOBEKTa W  IpeaMeTa  HCCIEIOBaHUS
NPEICTABIAETCS ONTHMAaIbHOH. ABTOP 4eTKO pa3nuyaeT OOBEeKT MCCIeNOBaHMS Kak
IIO3HABAEMYIC pPealibHOCTh, TO €CTh YpPEryJIUpOBaHHBIE HOpMaMM TI'PaXKIZAHCKOTO
npaBa OOLIECTBEHHEIE OTHOMIEHHMS, B KOTOPEIX [IpaBa €ro Y4aCTHHKOB IIONBEPrarOTCs
HapyUIeHHIO HIHM YIpo3e HapyLIeHHS, U IpeaMeT HCCIeROBaHUSA, 0003HAYEeHHBIN
COUCKATEJIeM KaK IIOHHMMAaHHME KaTerOpHH 3allMThl IPaXTAHCKUX IIpaB, BBIOOD
METOIOJIOTHM €€ HCCIENOBaHMd, a Takke IpobneMbl (PYHKIMOHUPOBAHUS
OXPaHMUTENPHOIO MEXaHU3Ma B I'Pa’kIaHCKOM IIpaBe,

Ananus aBropedepara MO3BOAET CHENATH BHIBOJ O TINATENBHO BBICTPOEHHOM
KOHIIETIIMH HAYYHOI'O MCCIENOBaHMA: IINAH IIPOAYMaH, XOpOLIO COOTHOCHTCS ¢
TEMATHKON HCCIIEAOBaHMS M IOCTABJICHHBIMH LENBIO U 3afladaMi, TEOpeTHYECKas W
aMIMpHUYecKas 6a3bl UCCIENOBAHNS JOCTATOYHO OOMMPHEL. 3aciyXHBaeT ofo0peHus
HCIIONB30BAHHME aBTOPOM IIpHM INPOBENEHWH HCCIENOBaHHS OONBLIOro KONMYeCTBa
aKTOB apOUTPaXXHBIX CYHOB ¥ CYIOB o0lueit opucaukiun. Bee nmybGnuxauuu aBTopa
HaXomATCs B pycie M3y4yaeMoi NpoOneMsl W B IOJHOH MEpe OTpa)cardT OCHOBHEIE
IIOJIOXKEHUSA U pe3yNbTaThl UCCIEeOBAHHUS.

W3 TekcTta aBropedepara BHAHO, 4TO A.B. MHIBKOBEIM JOCTHTHYTa LUENb
HCCIIEJ0BaHHs U 060CHOBaHA YacTHAs Hay4yHAas TeOpUs 3auIUTHI IPAKAAHCKUX IIPaB,
BKIIOYaomiass B cebd MOJIOKEHMsT O CYIIHOCTU 3alUUTHl I'PAKHAAHCKHX INpaB W



IPaBOBEIX WHTEPECOB, GOpMax ee peajM3alidH, OCOOEHHOCTSX COOTBETCTBYIOILIErO
IIPaBoOBOIO perynapoBanus. OCHOBHBIE TE3HUCH! YKa3aHHOM TeOpHH ChOPMyTHPOBAHE]
B MOJIOXXEHUSIX, BBIHECEHHBIX Ha 3alllUTy, B KOTOPHIX OIpefeneH IpeIMeT WU
WCTOpUYECKME OCHOBAHHS TEOPHHM TPaOaHCKO-IIPaBOBOH 3amuThl (HonoxkeHue Ne
1), YyCTaHOBIIEHO MECTO OXPAHUTENBHOTO FPaXIAHCKO-IIPaBOBOI'O PETY/JIMpPOBaHHA B
CHCTeMe ITPaBOBOI'O peryJIMpOBaHMs IPaXJAHCKUX OTHOLIeHHuH (ronoxeHus Ne 4-6),
€ro CYyWHOCTs U ocobeHHocTH (monoxenus 7-10) u onpeneneHsl (HOPMEI
QYHKIIHOHHPOBAHMA MEXaHu3Ma rpaXk JaHCKO-TIPaBOBOIO perynupoBaHus
(monoxenus 3, 11-14).

Haubonee HHTEpeCHOH IpeACTaBifgeTCs yeTBepTas IVlaBa AMCCEpTalMH, IAe
aBTOp OOOCHOBEIBaeT crneuuuky (YHKUMOHHMPOBAaHMA MeXaHH3Ma I'paXZaHCKO-
IIPaBOROI 3allMTBl B 3aBUCHUMOCTH OT BHAAQ OXPaHUTEIBHOTO IIPAaBOOTHOLIEHHS, B
paMKax KOTOpOro OHa ocyllecTBigeTcs. B aToi wactu uccnegoBaHus A.B. Munsxos
IepeXoAuT OT BeChbMa abCTpPaKTHEIX pacCyXIeHull 06 OXpaHUTEIbHOM I'PaXXIaHCKO-
IIPaBOBOM DEryJHpPOBaHUM K pPacCMOTPEHHUIO BOIIPOCOB O TOM, KakKUM oOpazom
OCYWLIECTBIIAETCA 3allliTa TIpPaXXJaHCKUX IIpaB U IHPaBOBBIX HHTEPECOB, Kak
peanusyercs OXpaHHUTENIbHasi (QyHKLUMA IpaXJaHCKOTo IIpaBa M KaKHe MeXaHW3MEL
HCIIONB3YIOTCS 3aKOHOHATeNeM Ui 3alIMThl TPaXHAHCKUX IIpaB M IIPaBOBBIX
uHTEpecoB. JuccepTaHT BhlIensdeT M NOApPOOHO aHagu3upyeT TpH BHOA
OXpaHUTENbHBIX IPAKAAHCKHX IPABOOTHOIICHUH, PAsAMYAIOIIMXCS TIO COAEPIKAHHUIO
U crnocoly peanuzalliyl OXpaHUTENBHON (PYHKIMH: MCKOBble IIPaBOOTHOIUEHHS, B
KOTOpBIX TIpaXJaHCKO-IpaBoBas 3auiura ofecrneuuBaeTcs IIyTeM IpHMEHEHHS
rOCYJApPCTREHHOTO IIPHHYXKICHHMS; NPAaBOOTHOIIEHHS [O CaMO3AIHTE, B KOTOPHIX
TpaXJaHCKO-TIpaBOBasd 3alidTa o00ecreyHBaeTCsi IyTeM MNPUMEHEHHI YacTHOTO
NIPHHYXAEHHS, ¥ CEKyHJapHble IIPaBOOTHOIICHHUS, B KOTOPEIX IPayKIaHCKO-IIpaBOBas
3amyTa  ofecmeyMBaeTcss IyTeM MpPeNOCTaBIEHWUS YIPABOMOUEHHOMY  JMLY
BO3MOXXHOCTH GecIpeNaTCTBEHHOTO YAOBIETBOPEHHS CBOMX IIpaB H HHTEPECOB.

He BEBI3BIBaET COMHEHMH, 4TO pa3paboTaHHas aBTOPOM YacTHas HaydHas TeOpHs
IPKJAHCKO-IIPaBOBOM 3allUTHl M €€ KJI04YeBas COCTABISIOWIAS — KOHIIEMIIHS
OXPaHHUTENBHEIX TIPAXIAHCKHX IIPABOOTHOLUEHHM — SBISETICS CYLIECTBEHHBLIM
BKJIaJIOM B pa3BUTHE HAYKM IPa>kIaHCKOI'o npaBa. BMecTe ¢ TeM HEKOTOpPEIE BEIBOIEI
apTopa IPEACTaBJAIOTCS CIIOPHBIMH M HYXHAIOIIMMKCS B JIONONMHHTENIBHBIX
MOSICHEHHSIX. ‘

Tax, A.B. Munskos nomaepraef’ KPUTHKE MHEHHE O TOM, 4YTO CJEeXyeT
pasn4arh OXpaHUTEIbHEIE H PETyJATHBHBIE CyOBEKTHBHEIE IDaXJaHCKHe MpaBa Ha
OOHOCTOPOHHHE  NEHCTBHS, H  yYTBepXKJaeT, 4{TO  BCSKOE  CEeKYHAapHOoe
NPaBOOTHOILUIEHHE SBIAETCS OXPAHUTEHBHBIM TIPAXKIAHCKUM IPABOOTHOIIEHHUEM.
OnHako K YHCly CeKyHIapHBIX IIpaB B OTEYECTBEHHOM HayKe IpaXKAaHCKOIo IIpaBa
OTHOCAT M TaKWe IIpaBa KaK IpaBO Ha aKLeNT, NMPaBO Ha NPUHATHE HACIENCTBA.
OxpaHUTENbHBIH XapaKTep STHX MNpaB HE BEIPAXEH. B CBA3H C W3I0XEHHBIM
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TpebYIOTCS IIOACHEHMS JHCCEPTaHTa OTHOCHTENBHO KPHUTEPHEB, IO KOTOPHIM
yKa3aHHBle CeKyHJapHBle IIpaBa OTHECEHBl MM B pa3pAll OXPaHHTEILHBIX
Ipa)KAaHCKUX IMpaB.

JpyruM criopHBIM MOMEHTOM ABJIAETCA NpeAIOXKEHNE aBTOPa O pasrpaHUYeHUH
IpaXJaHCKO-IIPaBOBOM 3aIUTHl M [PaXXJaHCKO-TIPaBOBOM OTBETCTBEHHOCTH IIO
KPUTEPHIO HECOBMATAOIMX nene#f. JluccepTaHT Iojaraer, 4yro NpUMEHEHHWE Mep
IpaXIaHCKO-IIPABOBOM 3alITHI NpeclenyeT Lenb obecrieyeHus NpaB M IPaBOBHIX
UHTEPECOB YYACTHUKOB KOHKPETHBIX IPaXAaHCKO-NIPAaBOBEIX. OTHOLIEHUH, TOra Kak
IpUBIEYEHHE K IPAXIAHCKO-IIPaBOBOH OTBETCTBEHHOCTH IIPOM3BOAUTCA TAKXKE U B
myOnuuHBIX uHTepecax. OJHaKo NpeACTaBiIAeTCS, YTO YKAa3aHHBIA KpHTEpUi He
IIO3BOJISIET YETKO PasrpaHM4UTh 3alUTY U OTBETCTBEHHOCTh B I'PAXKA2HCKOM IIpaBe.
Hanpumep, B3picKaHMe ImTpadHONH HEyCTOWKH HaUpaBIEHO KaK Ha 3alMTy IpaB
YYaCTHHKOB KOHKPETHBIX TP AaHCKO-IIPABOBEIX OTHOIUEHMM, TaK ¥ Ha obeclieueHue
MyOIM4HBIX MHTEPECOB, a HIOTOMY He MOXET OBITH OJHO3HAYHO KBATH(HIIMPOBAHO B
Ka4ueCTBE MEPHI 3aIIUTHl U MEPEI OTBETCTBEHHOCTH. '

VkazaHHBIE 3aME4JaHHs HE CHIDKAIOT IIOJIOKMTEIHHOrO BMNEYATIECHUS OT
0011ero BEICOKOro YpoBHS auccepTanui A.B. Munpkoga.

Hayunsle nonoeHUs, H3JOXKeHHble B aBTopedepare, CBHAETENBCTBYIOT O
TBOPYECKOM XapakIepe IPOBEJCHHOIO MCCIENOBAHNs, HOBU3HE TIONYyUEHHBIX
pe3ynbTaTOB M MO3BOJISIOT cAeNarh BEIBOJ O TOM, 4YTO JAMccepTanus OTBedaeT
YCTaHOBIEHHBIM TpeOoBaHWsAM, a ee aBTOp MunskoB AnekcaHip BacunreBud
3aCNIy’)KMBaeT TNPUCYXIEHHUS YUYEHOH CTENEeHHM AOKTOpa IOpPHAMYECKMX HayK IO
cneransHocTd 12.00.03 — rpakpaHckoe MpaBo; NpEeAIpUHHUMATENLCKOE NPaBo;
ceMeiHOe MIpaBo; MEeXAYHApOJHOE JacTHOE MIPaBo.

Cynps B OTCTaBKe

KaHAUAAT JOPUAMIECKUX HayK
(12.00.03 — rpaxnascKoe IIpaso;
MpeAIpHHUMATEIBCKOE IIPaBo;
CeMeMHOe IIPaBo; MEXAYHapOIHOE
4JaCTHOE TIPaBo)
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Poccnitckas Pegepauud, ropox Mocksa,
JBanuars IATOro Masi JBE THICAYM NATHAILATOrO roja. :
5, Kaproenu EneHa HuxonaeBHa, BpeMEHHO MCIONHIONIas 00A3aHHOCTH HOTapHyca ropoja

Mockesl ['mazkosoit Caernansl BHKTOPOBHBI, CBHACTENRCTBYIO IOMIHMHHOCTH moamuch Dpuepa
Ans6exa JleoHMnOBHYa, KOTOpas cAellaHa B MOEM NpPHCYTCTBHU. JIMUHOCTh MOANMUCABINEIO JOKYMEHT

YCTaHOBJICHA.

3aperucTpuposaHo B peecTpe 3a Ne 2-1360
xB3bickano no Tapudy 900 py6., B ToM yucie npaBoBas u Texpabora.
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